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TO 

THE RIGHT REVEREND 

CHARLES RICHARD, 

LORD BISHOP OF WINCHESTER, 

PRELATE OF THE ORDER OF THE GARTER, 

^C. ^c. ^c. 

My Lord^ 

It has been the peculiar care of CTery enHghtened Prelate^ 
from the earliest ages to the present day, to preserve the eode- 
siastieal edifices of his diocese, from waste and dilapidation. 

A knowledge of the laws which relate to tihe maintenance of 
tenements, is necessary to every class of the community; but more 
especially to those who are connected with ecdesiastical affairs. 
It is a subject, as your Lordship says, in your kind letter of per* 
mission finr me to dedicate tihe following Work to you, of extreme 
importance to the Church, and of great interest to the Clergy. 

By no persons has this knowledge and thb duty, been more 
zealously studied, inculcated and performed, than by those learned 
and pious men who flourished in that enlightened period of our 
history, when the ancient jurisdiction of the Sovereign of these 



Tl DEDICATIOK. 

Radntt over the estate Eccfeaaatieal and Spiritual, was retimred^ 
to dwCfoinu 

The monarchical fagiuictioiis of Kmg Edward die Sixth, of 
Qneen Elizabeth and of King James ibe first, and the canons 
and constitutions of the Archbishops, Bishops and Archdeacons 
of dieir respectiTe reigns, abound with solemn injunctions and en- 
tnaties^ in rdation to the due perfomiance of these duties. All 
Aese seacripts haye been productive of the greatest good towards 
the iaqptOTenient of erery description of ecclesiastical edifice; die 
dila^dated atate.of wbidi were much and very justly complained of, 
in that period of our eccJesiastical history. 

The immediate predecessors of the Reformers of the Cburch 
OP England, were so much devoted to their Papal head, that to 
accomplish the grand object of the Church of Rome, the aggran- 
dizement of its metropolis at the expense of all Christendom, they 
cared . not how ** the dowry of the church,** as Archbishop Strat- 
fiird. emphatically calls its buildings, at home, went to decay and 
dilapdation, so that tie Vatican and its satellites were embellished. 
By diese means, they introduced into every country that was under 
its thraldom, a Papal power, as Dr. Aylifie says, in his Parergon 
Juris Canonici Anglicani, and a church-policy that rendered the 
|.4TftU to God, and the dulia to Rome. 

A just knowledge of that part of the ecclesiastical law of this 
country, diat was began by the sixteen temporal and sixteen spi* 
ritual persons, under the authority of the statute of the 35th of 



* Tke period generally termed Uie Rrf^nmdim thoald OMire propeity be called Uic 
JRMNreittffty at Lord Coke tayt, that the act of the 1st Elis. c. 1, rettormg to the 
Crown the ancient jurisdiction over the estate ecclesiastical tnd spiritaal, ii not a 
statote hUrodmeiory of q new (air, but declunUry of tke eld. 
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Henry VUL c. 16^ known by the tide of *' Refonnatio fegnm eocle^ 
siasticarum^^ and confirmed by successive Kings and Parliaments, 
relating to the supporting and maintuning the edifices of the 
Chureb^^ Sa ilecesany to all classes, but particularly to those whose 
avocalioiia am eooneeted with eodesiastiiml bnainesB. 
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The Chapter on Ecclesiastical Dilapidations, is afanost entirely 
fai.'additaon to the oontenta of die bramr editiona, and the gfMf 
bnpoctanoe of its nature, led me to seek a Patrcm aoMMig thW 
Bi^hites of that establishment fiir whtee use it is prinoipafy fo* 
teodcsd«t . WiA ibk vtew^ I most zesptotiully avail myself of yoiir 
permission to dedicate this Week to your Lordship ; and to the lesl 
of the enlightened Prelates and Clergy of our National Church ; 
with my sinoeipest widies^ Ihat it may long continue to flourish In 
Chntiaa PtfitV. 
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I have the honour to be. 
Your Lordship's 
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much obliged and obedient %frraj^ 



,l[L 



JAMES ELMES. 
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PREFACE 

TO 

THE THIRD EDITION, 



The Third Edition of this Treatise having grown from 
a pamphlet to a book, it is incumbent on me to give 
some reasons for this extension. When I wrote the First 
Edition, I was young in the practice of my profession, 
and finding no guide in this important part of it, but 
the brief Essay by my Friend Mr. Joseph Woods, therein 
mentioned, I published all that I then knew upon the 
subject. 

On the publication of the Second Edition, I merely 
added, at a very short notice from my Bookseller, a few 
necessary elucidations to the Work generally, and a trifling 
addition to the important branch of the subject which re- 

« 

lates to the Dilapidation of Ecclesiastical Buildings. 

Immediately after the publication of that Edition, 
I was called by professional engagements, under govern- 
ment, to Ireland ; at which time my attention was first 
called to the Ecclesiastical Laws of England, as to the 
endowing, building and supporting churches and other 
ecclesiastical buildings. From that time, till the day when 
I was informed the Work was out of print, I continued to 

b 



X PREFACE. 

roake addUdcms of Huch matter aa I could cpUact»' aiidj fi>r 
this purpose perused every bpokrelajting to Ibe^fiiib^t 
which I could procure, both from private sources, and in 
dUB ^librwy of the Britnk IMhiseum, wiieve ithsiK^'ffeussed 
nttfiy JMMlTS in seareh «f infimteriaoiit toncmr^ ^libcqesAMt- 
iion flood improvement of m J Work* > i** vS\ ,iujici^..'\ 

This wiU ricooiiht for th4 incieaad uL^ ^mlaiit^yi^klA 
I trart the quality will not be found inSeakk^ *fopQitev^ 
iadolged in no [q>eculative theories, but haveiki^plt fii^kn^ W 
!lfi fmssible to practical, utility. A work oimi^fioiM^^fimA 
TOriefgr.pf materifjbi, and front s^ch variety 4rf b o p r d |<^ tttkitd 
IMt Jbe. lUitiB&ctorily executed without sear^ing' Uif^ekjf 
of books. That this has been done, the aathori^ ^i^li 
feo evBoy case herein cited will abundantly pvovae. ^7: ;>t>uh 

• Uhe suliject of the following TVeatise is of ^nrach 
inqxictsmce to the public, particularly to the clergy;* t6 
proprietors and occupiers of houses, and to tlie ' jpfro^ 
fessors of architecture and of the law, as concerning 
p(Qnits:of professional utility. ^^ t 



I 



Few sulg^te which lie in so small a oompsM^' hate 
given xise to so much diversity of c^mSon ajn^^ tiHeik 
of eqtud talents and knowledge in other parts o^ di€i^^ 
proftssion^ and none hav^ oocasioned greater eoatrces 'ilf^ 
litigation. ■ -^ -■■' ,• •^• 

I 

It is however, to be regretted that so few '^kldbdl 
cases have been recorded; which is -j^^artly owing i6%h^^ 
carelessness of legal reporters upon a^fsirs not stHctl;^ 
within the line of th^ir own practice, and teai gvttl£^^ 



ufe^ t<< ««^<Miitiy*4ri^ote9 CM ditat^idaitioiift ItiiiMg Wilt 
«ia«lii|f4biii*ttbje«l<<)V:ir«retaKie dat of €^^ J"M ><>* 

iy>^.Kf;^Q«Mf;yiam ago, an aflMxwtkm was formed iii tikfe 
WMteqpaiin b^iaiomrajkigtiitlenm nf Uw aicfcitactawadt pix^ 
Cd«^<m» fiMT their mtttualiiiii|>i9ovemeiityaiidioa|iimi^^ 
of idra8» called *' 7^ I^mdon ArchiUetural Society,'' oC 
Myc^idbai^ thfe hmmnroCf being ailOoaif reiadeolu l T1mii 
i^MllNAt .llikJiMephlKoQdBr' jK^^ tfadr palilifihfid;i% 
^^Igmfe|Vi^him6 of our TnLtisactidns, a bnief: ao^ aUn 
JEaP»y>»^fl^fwdatirma» ^rhich. clearied the way fi»lii many 
fifuili (KftirttiiW> y«ad:ft9fid, imm gimt d^grea^ the fucactice 
^ twfciwftii t ri l a ii oariqg * ti^aft: i i <Mfe ^ coiifiiMitis 4N 

n4frii||pN4hii'itod, ;iiii.80v«ral litigated caaeai wasr Ipaiisf^ 
throbgli ^flSm^^xa&tty oil longer prax!tioe and more.' ea^ 
tablished name than myself. During the time that has 
Ifii^iwd 9iPQ0 the publication of Mr. Woods' Essay, > I' have 
lOf^^^^tbt^ judditions to the Second and Third £idikiq|iia 
uria^if h |(|ia¥e before mentioned. - ;>:<(/:: 

The Work will, I trust, be found a faithinl awl^ 
useful compendium of the law and practice of dilapida- 
ti^qiH i^i^mrte, ^ they now exist, not presuminglo hint 
a^^lis^ith^ omgliA to fae. In my former Editions I ven- 
ttt!RA ^ >si!aSgi|st» ^t :my professional brethren should be 
<9|l«d'flj»^ aiMKodiiaiid. alter ;the present defective Buitding : 
Act, which Chief Justice Eyre called " an ill-penned liiwt'* 
Since then I have been honoured by an interview with the 
iMrioHighChaaoelior, on presenting his Lordship my 
rqtlp^^UJUIlsIied ^ork. on Architectural JurisprudettGe, 
(^5rtl0nii(Jt i3>^)$pem48si(Hi, dedicated) when this Mb*- 
J^iXWJl VQiiJti^Md,. ' Mid his Lordship was pleased to tmat 
my suggestion with the most condescending attention. I 
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have made considerable progress in framing heads for a 
new Bill, in which I have been aided by many useful 
suggestions from kind professional friends. 



Haying had the advantage of the opinions and cor- 
rections of many eminent practical friends, both in my 
<«n «.d iB Jlegrf p«,fiLon, who have co.toed tte 
authorities of the two first Editions, and have added to 
the present, I offer this Third Edition with more confidence 
than the former. 



A 



Any hint for alterations, additions or amendments, 
addressed to me, will be respectfully attended to in any 
future Edition. 



J.E, 



Jhme, 1829. 
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TREATISE 

ON 

DILAPIDATIONS 



CHAPTER L 

ECCLESIASTICAL DILAPIDATIONS. 

Definition — wherein Dilapidation differs from JVasie-^Speciee 
of Dilapidation — Ecclesiastical Dilapidations — DHapi^ 
dation of Ecclesiastical Buildings often a cause of Depri- 
vcUion — Neglect of repairing the Church Sfc. — Successors 
defended against the Dilapidations of their PredeceS' 
sors — Permissive Dilapidations — Remedies against frau^ 
dulent Deeds to defeat Dilapidations — Ordinary may en^ 
force Repairs — Suits in Spiritual Courts — Dilapidations 
must be paid before Legacies — Power of Ecclesiastical 
Courts — Gilbert's Act — Arc/Utects making erroneous Es" 
tiinates — Prevention of Dilapidations — Power of Bishops 
in such cases — Of Arcfuleacons, Deans and Chapters—^ 
How to be valued and by whom — Money recovered for^ 
how to be expended — Incumbents of Churches burnt at the 
Fire of London not liable — Power of Churchwardens^^ 
Opinions of various Prelates on Dilapidations — Impro^ 
priiUors bound to repair — Prebendaries also liable — Ex^ 
amples of remedied Cases S[c. %c. 



UlLAPIDATION, in the ordinary acceptation of the wordj De6iutioB. 
b the injury which has accrued to houses, buildings or erec- 
tioDs, during a temporary possession by one party, whereby a 
niccessor or reversioner sustains damage, and for which the 
laws and customs of this realm, have provided and pointed 
out certain remedies. 

A 



X CHApTI.J ecclesiastical DILAFIDATIOMS. 

niffpr. rrem Although the term waste would be more eomprehenaive io' 

signification, and is most frequently made use of in legal do- 
cuments and discussions, it is not applicable to the subject of 
the present treatise; which is intended to embrace only those 
injuries that have been sustained by houses, buildings and 
erections, including, of course, churches and their appendages. 

The word dilapidation, has therefore bi^en substituted as a 
more limited signification, being a sort of waste, similnr indeed, 
in moat respects, as to the common-law principle, but difiering 
materially as the subject of statutory provision. 

S|>rciM of .li- The subject of dilapidations must be considered under two 
principal heads, ecclesiastical and ciril, and then again unilir 
several sub-divisions or branches, in order that the various 
questions and considerations on this important subject may be 
kept perfectly clear and distinct. 

These two branches of my subject have, it is true, certain 
principles common to both, and might therefore be discussed 
simultaneously ; but as the foundation of the remedial mea- 
sures, for injuries sustained, are to be traced from ancient 
customs and modem enactments, perfectly distinct and dissi- 
niilafi and aa in ecclesiastical cases, there is an option of seek- 
ing redress through either the spiritual or temporal jurisdio 
tions ; it will be tlie safer course to avoid any inter-mixture of 
the two subjects, and to consider them as perfectly distinct and 
dissimilar branches. 

EccleiniitiMi ^he ecclesiastical portion of the subject, is fairly entitled 
diiapiditiuii*. jq precedence, from the antiquity of those customs and regit* 
lations to which church tenures are subjected, and the far 
greater degree of importance attached to them by numerous' 
writers. In fact, the word " dilapidation" has not, until witbiii 
these few years, been considered in any otlier sense, than Mb 
hpplicable to ecclesiastical matters. Bhcistone considers thfc 
word to mean a sort of ecclesiastical waste, apparently con* 
iidering the word not applicable in a civil sense. Johnson, in 
his Dictionary has only one definition, which refers exclusively 
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DilapuhiikmM qfieM a Camie of Deprivation. *' 

to ecderiastical matters, and quotes only one writer. Dr. Ay- 
mfkf an ecclesiastical kwyer. I consider this as extraordinary, 
SB questions must have been started in his time, as to the sense 
ii which covenants to repair, sustain, maintain, uphold &c. 
ihimld be considered, and most probably the term dvU dila- 
pidations as opposed to those of an eeclesiastioal nature, may 
have been in use, at least among professional men ; although 
I know of no author who has used the term before myself. 

It is manifestly therefore, not improper to consider the ec- 
deaiastical, as the main branch of our subject of dilapidations, 
wtaeh we will forthwith proceed to examine. 

Eeclesiaslical dilapidations, says Bbwkiione{a)f are a sort of Dilapidations 

... - « 11- 1 , often a caate 

Waste; and are either vo/imiary, bypullmg down; or permis- of deprivation. 
she, by suffering the chancel, the parsonage-house or other 
bufldings thereunto belonging, to decay. An action also lies, 
either in the Spiritual Court, says Carter (b ), by tiie canon law, 
er In the courts of common law, and it may be brought by the 
siloeefliOr against the predecessor, if living, as in the case of 
/Mr# ▼• HiU{e\ or if dead, against his executors, as in that 
of Yom^v. Mu9iby{d\ Lord Coke {e) says that it is a good 
fcMcstf qf deprieationi/)^ if a bisbop, parson, vicar or 0ther ec- 
clesiastical perion, dilapidates the ecclesiastical palaces, houses 
and buildings, or cuts down timber growing on the patrimony 
of the church unless for necessary repurs, as ruled by the 
CSoiirt of King's Bench in the case oi Stockman v. Wiiher{g\ 
and that a writ of prohibition will also lie against hitn in die 
^urts of eossmon law, as decided by the same court in the 
CMC of K^KsnUe V. Han>e^(h). 



(«) Slackst Com. book Ui. di. vil. belong to dilapidations; yet. that it 

^) Cut. Rtp. p. fS4. bath t^er been inflicted, appears not 

\») 8se AjppendiXy No. L i^ ssy tbing tbat is mlltgedy either oot 

(d) Appendix, No. II. of the books of common or canon law ; 

(<) Co. 3 Inst. which speak only of oHenaiumM* 

(/) Bishop Gibson* says, tbat thongh (g) Appendix, No. III. 

in eftUj/f that panishment may well (A) Appendix, No. IV. 



* Gibs. Cod. Jar. Eod. tit. xUi. csp. 10. 

A 2 



4 CHAP. I,] 

Dilapidating l/ie church ami buildings, destroying the woods 
or alienating the lands belonging to the church, by any bishop^ 
abbot, prior, parson, vicar &c. have been held, says Sir Simom 
Degge in hia Parsons Counsellor {a), and adjudged good. 
causes of deprivation, and it were very fit, he observes, that 
the canons in this case were put in execution. 

By the statute of 13th Eliz. c. 10, if any spiritual persoa 
makes over or alienates bis goods with intent to defeat hii 
successors of their remedy for dilapidations, the successor' 
shall have such remedy against tlie alienee, in the Ecclesi- 
astical Courts, as if he were the executor of his predecessoFi; 
And by the statute of 14th Ehz. c. 11, all money recovered 
for dilapidations shall within two years be employed upon the 
buildings, in respect whereof it was recovered, on penalty of 
forfuting double the value to the crown. -> 

Ncglici of «- As to the neglect of reparations of the church, the churcfe^ ' 
diu.cii M-. yard and the like, the Spiritual Court, says Lord Coke{b), haa 
undoubted cognizance thereof; and a suit may be brought 
therein for non-payment of a rate made by the church- ward eoi 
for that purpose. And these says lilackstone ( c ), are the 
principal pecuniary injuries, which are cognizable, or tat' 
wluch suits may be insdtuted, in Ecclesiastical Courts. >^ 

SncrrMors 10 The Statute 1st Eliz. c. 19, rendered all grants of bcredita' 

e<i'aE>>>nM''ihe Bi^'^ts belonging to any arcbbisboprick or bishoprick, that 

diiii|>i>lni>oiu should be made to any person or persons ( other than for A 

(jittMon. term of twenty-one years, or for three lives, with accustomed 

rent) utterly void; and the 13lh of the same Queen, c. 10^ 

intituled " Fraudulent deeds made by spiritual persons to 

defeat the successors of remedy for dilapidations shall be 

void," rendered similar grants by deans, deans and chapters, 

or by any other persons having ecclesiastical livings, also void ; 

was enacted for the purpose of preserving the rights of siio 



(■> Drgga'* Ptn. Connx. part i. c. 9. 
(ftj Co. Rep. vol. V. p. 66. 



DUapidatiauf by Predeceuan: 6 

€e$9ors ngBxnut any illegal practices of the present possessors;' 
and 18 worthy the attention of all ecclesiastical persons and 
theiE surveyors.. 

This act which was passed in the year 1571, enacts that Eccletiaitical 

*^ •' ^ persons per- 

fiaudulent deeds made by spiritual persons to defeat their sue- nutting diiapi- 

cesaors of remedy for dilapidations shall be void ; and recites, 

Aat ** whereas divers and sundry ecclesiastical persons^ of this 

realm, being endowed and possessed of ancient palaces, man- 

smb-houses and other edifices and buildings, belonging to 

tbar ecclesiastical benefices or livings, have of late years, not 

only suffered the same for want of reparations, partly to run 

to great ruin and decay, and in some parts utterly to fall 

down ta the ground, converting the timber, lead and stones 

to their own benefit and commodity; but also have made 

deeds of gift, colourable alienations, and other conveyances 

of like effect, of their goods and chattels in their lives-time, 

to the intent and of purpose after their deaths to defeat and 

defraud their successors of such just actions and remedies as 

otherwise they might and should have had for the same against 

Aeir executors or administrators of their goods, by the laws 

codesiastical of this realm, to the great defacing of the state 

ecdesiastical, and intolerable charges of their successors, and 

evfl precedent and example for others, if speedy remedy be 

not provided.*^ 

It is therefore enacted by that statute, that if any eccle- 
riastical persons (all of whom are therein named) be guilty of 
such firaud, the successor so defeated of his remedy for dila- 
pidalioiia shall have the same remedy against him, to whom 
sodi deed is made, as if he were executor or administrator. 

This MCtf says Sir WilUam Dapid Evans, in his arrangefl 
CdiectUm of the Statutes, is a public act, and extends to the 
King although not named; it also extends to all colleges, 
by whatever name incorporated, whether temporal for the 
advancement of the liberal arts and sciences, or mere eccle- 
nastical or mixed, and to all hospitals, whether the corpo- 
ration be sole or not. He refers o the case of The Master 
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CBAT. I.] irOlEaTASTrcAL DILAPIDATIOlia. 

axrf Feiiows of Magdalen College in Cambridge (a), as d«« 
cieive on this point ; of which case Lord Coke tays, it tend* 
to the maintenance of God's true religion, the advancement ot 
liberal arts and sciences, the supportation of the ecclesiastical 
state, the preservation and prosperity of those two famous f 
sisters the Univerdiies of Cambridge and Oxford, and of aXk 
the colleges within the realm, and the establishment of bo**' 
pitals and provisions for the poor. 

Although in the preamble to this statute, nothing is referre4< 
to as liable to dilapidations, but decayed or ruinous butldiagt^^ 
yet it is certain, says Bishop Gtiij0K(&), tliat under the sanHtt- 
name arc comprehended hedges, fences and such like, in tb* 
like condition; and it hath been particularly adjudged com 
ceming wood and titnber, that the felling of them by any iar 
cumhent, otherwise than for lepwa, or for fiiel, is dilqpiduv 
Hon ; from which he may be restrained by prohibition during 
bis incumbency, and for which he or his executors are Uablf 
to be prosecuted, after he ceases to be inctunbent (c), 13esidq|. 
the cases cited in the note, it is likewise so ruled iu the Ah 
formatio Legutit Ecclesiasticarum, published by author!^ «( 
king Henry 8, and afterwards with additional provisions Ijy 
Edward (>, and may therefore be taken for law upon so manf 
authorities (f/}. Lyndewode a\so in his Gloss, or CauiiaeiUary 99 
the Provincial Coiutilulione, remarking on the words " defactV 
of houess and other things," says, that is of which the bi 




(a) Appendix, No. IX. Inlcril, tineconiengii proprtillUiu 1IU 

1^ (t) Oibi. Cod. ha.EecL til.xxxu. lioiiii Epitcopi, vmdideril, iueenlctlt, 

^ C. iii. anpuUrit, aiporlarit, *iit quocHBqne 

(c) SeeBulstr.vDl. ii. p. IT 9. Ibid, muilo corruperil el vaiiaril; prccium 
vol.iii. p- 15s. andKolle't Rep. (ul.i. ia uDivcr>um,ets>liiiiBlli>D(;manininm 
y. s.'lA. bujaimodi LigDornn, diaCraclonuD ci 

(d) Ref. Lef. Eccl. fo. 39. V. wlicre cttrMiruiii, in CuIbdi FHOperuni altli- ^ 
Ibe tideisMtbllowi: "aiiiuiiarburca, Ixium plene cunferit-. Traiteie 

^mrbuiO, Incoa, Dtoiora, Kylvii, qua>- tuiu in hoc re succettorii tatisfaCMj 

: lignaram apportiinilBto, ulliua liiantnin Episcopuit cquam eue f 

iv Hentl'icii Ectkiiulici jure per- labit,' 
: liaenlci, hcculiMiui> quaui uti:«i«ius 




BemedicM ogMioMt /raudulffU OUapifkUions. 

£a^ lieiaon bath t)ie burthen and charge of leparatioii; as f^ 
the chwceli incloaunes, hedges, diliJies and such likeia). 



Tkit h0fox)e dted act, namelyi the 18th Eliz. c. 10, makes Remedies 
jm>T]sion against the particular abuse oi fraudulent deeds, to dnient deeds 
drfeai the successor qfter the incumbent is dead; and by the {^Jl^^^i^ ^^' 
ndes of tha phurch, as appears fioam its constitutions (jfr), the 



ions. 



in case of dilapidations, hath a right to take oog- The qr«Unf 17 
of them, du^g the Iffe of the incumbent, eillier by Kparellon? 
nsfantory imqmsiiiom or upon complaint made to him ; and io 
e^foree mBparatims by the sequestration of profit, or by ecole* 
■iattifial Mnsunes, ioiran to depavatiQDj(e). 

As to tiie proportion of the profits that may be ao aeqAie»- what propor- 
lered; that is left to the discretion of the ordinary, accord- l^eqli^ered 
iig f§ particular occasions may re<)uire : and there is no eer- [PJ^^^^^'^^' 
ifm nukj sayii Bidbiop Giison{d) for it; but only an example 
hi 4ifm giyincti^as of King H^enry 8, as foUows:-r^ Aiao that 
•9 pwraopB, vicars and clerks, having churches, chapels or 
aMMons, within this deanery, sbajl bestow yeariy heresAer, 
Ao Jlftk pmrt A>f their benefices, tiU (hey he fully repaired ; 
mi rlhtf same ao repaired shall always keep and maintain in 
gMiiPtntt.'^ 



fhe aane mjimetion is continued, in those which were pub- 
Kshpd by King Ed^irard 6, and Queen Elizabeth (e), but th^ 
rule in the Beformatio Legum was the seventh part{f)\ and 



(^4^ 3oa«*aB.pertioeolHHB ad ip« 
bcneficiatormn opos et repa- 
id ot puU canc«lK, librorom, 
foflianiiii, sepiom, claosn- 
et alioniiiihojiisniodL" Lynde- 
wade, lib. lU. Ut S7. cap. 3. 

(ft) Olba. Cod. Jnr. EccL tit. xxiii. 
clii. 

(c) Bnlstr. vol. iii. p. 158. Co. Sd 
last p. f04. t9 Ed. 3. c. 16. t H. 4. 
f.3. 9£d.4. c. 34. 



(d) Gibs. Cod. Jor. £cc]. tit 
c. iii. 

(tf) See tit. Injumciionf in Architec- 
tural Jnrisprndaoce, b^ the Author of 
this WorlL. 

(f) ** Epincopns tepiimam annni por- 
tionem emolumenti apnd tequestros 
faciet seponi, donee ant Domns no?a 
omuiboi Ministri neceaaitatibas apta, 
denoo constmator, aot mino«tt ied« 
sarte tectae fiant" Ref. Leg. Eeel. 
fo. 39 c. 



BCCLMIASTICAI;. OILAnDATIOHB. 



lipid ationi i 
Spirttval 



CHAP. I.] 

Aichliishop Bttncritft's Circular Letter {a), in llie article re* 
lating to the sequestration of livings, where houses are out 
of repair, leavea [he proportion entirely to the ordinary, with 
only this limitation, " allowing a fit portion for the incumbents 
to live upon." 

But to return to the statute itself, and its interpretatii 
a suit for dilapidations in the Spiritual Court (i), an executor 
of an administrator prayed a prohibition, upon oath that he 
had no goods of the first intestate ; and the court agreed, that 
the executor of an administrator is not liable, unless he hath 
goods of the first intestate, or, be administrator dc bonis non 
admitiislralu by the administrator. Upon which the prohi- 
bition was granted and stood, 



Excculorg 



i 

i- 

e 



Executors, who are chargeable witb ecclesiastical dilapida- 
tions, are bound by law, to make satisfaction for them before 
' """' I'J' the payment of any legacies(e): "and it might be hoped" 
fore may legm- saya Bishop Gibsoti{d) in a note on this rule " before tlUlA 
payment of any other (/ffi/s; since the repairing of dilapid*^" 
TioNS IS, in the strictest sense, A debt to the chubch; and 
it seems hard, that pricale debts should be satisfied out of 
the spoils of the church, and the church herself be denied 
the common right of restitution. For whatever substance any 
incumbent gets from the church, and dies possessed of, is 
greater in proportion to his neglect of repairs ; and that part 
that grows from such neglect, is no better than a theft trom 
the church; whose rights and privileges were anciently the 
first care of the law." But, Sir Simon Degge, in his Parson'M 
CoHtuellor i_e) says " there has been made a furtlier questioi 



<a} Begiatr. Banc. fo. 16R ■. 


uHin eiiala wWi lion dpbiul, nisi pr 


(») Rcb. Kci>. lul.iii. p. i>19. 




(e) " Si 1>K>(irii, IMqiMu crcdi. 


Aii-hliiihop Eilmmid'a CoiulitutM 


,^ei, peUiit l«gaia ubi relirui, n Pts- 


y. s.'.O. 


IKm Eccletiiii- iM-tat aomptiis repara- 


IdjGitii. Cod. Jur. Eccl. lit, ui 


tioDi> KdiKdoiiim Ecrlr>i!v. lalit Pi»- 


c. hi. 


latui diUl yrtjtrii caltm frgaloriis; 


(_f) Degjei Pars. Conns, jiait i. c 
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whether satisfaction for dilapidations should be preferred in 
payment before debts and legacies : and as the common law 
prefers the payment of debts before damages for dilapida- 
tions; so the ecclesiastical law prefers the damage for dilapi- 
dations before the payment of legacies/' Sir Simon then 
quotes Lyndewode^s Gloss^ tipon Archbishop Edmunds Consti' 
4miioms given in the note, and concludes by saying " so that 
tiie ecclesiastical law agrees with the common law in this, that 
debts are to be preferred before legacies.*' 

In animadvertinsr upon the words " by the laws ecclesias- Power of £e- 

, , clesiastical 

tical " in the statute now under consideration, Bishop Gib- Courts «• to 

•Jon (a) observes, ^' that in acknowledgment of the rights of ^^ ^ 

ike Ecclesicutical Courts to the sole cognizance, upon this 

head of dilapidations; a writ of consultation ( 6) is provided by 

oar constitution, to screen them from the encroachments of 

ike Temporal Courts.'* The law ecclesiastical, thus referred to 

by the statute, is compounded, says Dr. Bum^ in the Preface 

io bis Work on that subject, of four principal ingredients ; 

namely, the civil law, the, canon law, the common law, and 

the statute law* 

Pursuant to the meaning and tenor of the above-mentioned Penom sg- 
writ; the statute refers persons aggrieved, wholly to the Eccle- fcrred to the 
dastical Courts. The first writer, says Dr. Gibson, who ad- cowifc**** 
vaiioed the notion of an action on the case in the Temporal 
Courts for ecclesiastical dilapidations, was Sir Simon Degge ( c ) ; 
who also referred for proof of it, to several precedents, before 
the Reformation, whereof he gives a large Ust in his margin. 
From these several precedents he infers that by the custom of 
England, which is the common law, that all ecclesiastical per- 
sons are bound to repair tiieir ecclesiastical edifices, and upon 
tills custom, he says actions on the case have been firequently 
brought, both anciendy and of later times, and damages re- 



(a) Gibt. Cod. Jor. Eccl. tit. xxxii. (6) For a copy of this writ Me Ap- 
C iii. pendix, No. V. 

(c) Degge*8 Pars. Coans. part L c. 8. 
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cover«d((i). But in tlia case of Jottes y./Iili{lt), tried in 
the first year of WUlUna ajitl Mary, the Lord Ciiief JusIiDp- 
Sir Henrv Pollexfen, adjudged at the VVanrick Assize^ 
that being a cause of ecclesiastical dilapidations, it wa$ oiiljr 
triable in the Spiritual Court. Notwithstanding which, when 
the self-same cause was brought into the Court of CommoB 
Pleas, although it appeared upon esamination of the reconU, 
that judgment was not given in any of the precedents cited 
by Sir Simon Degge, and Chief Justice PolUxfen strongly 
adhered to his iirst opinion, and the court iiichned the 
same way, even though it had otherwise been determined in 
the 3d James 'i. in the case of Day v. Hollingion ; yet the 
cause being delayed and reheard, and Sir Henry PolUxfe^, 
and Sir Peyton Venlris, both dying in the mean time, jud^ 
ment was al'terwarda given by the other two judges, that tbe 
action did well he in the Tcmjiwal Court. The same rule 
resolved again in effect, in the 6th year of William S 
the Court of Common Pleas, ii) the case of OJces v. Atige (r), 
inasmuch as the plainiiM' in the Spiritual Court was adjudged 
to be barred from suing tliere, by his having before brought 
an action on the case, in the Temporal Court upon the saaw 
matter. 






EcEluiwtical 
(liUpidalioiis 
hj whomio- 



So rigid is the ecclesiastical law, in relation to ddapidatiov 
of ecclesiastical buildings &c. that although the before cited 
1^ ' aUtute of Queen Elizabeth in the particular cqee of a/raadtt- 



(a) Tlie original lnin» m followi :— 
" OnoM et uugnll piBbendarii, rec- 
torei, vicarii Rcgni Anglis pro IGm- 

ilumoi ct eilificia pra'tirndarDiii, recla- 
rianim et vlcariaruiii saarnm repurare 
n lucccaaoiibiu luii 
la dimiucre tcne- 
li hnjuiniodi, privbendarli, 
reclores rl vicarii domoi el ediGcia 
liujuimodi iDCceuoribo* iui> aic, nt 
prsmittatur, reparata el nuileiitata 
uon dcnuierunt el dcliqnetuul ; >ed ea 
irrcparaia it 'lilijuijaia peimiieriuil, 



executorM N>e adminiitraiorea lii 
rum tJ c)t»llonw mliiiai ,vr«t>«iHl«y^ 
otiitn, ccttiuium tt licarionui^ Unt«|B 
pecuiiise saitiiiiani .i|Uanratii pio neco^ 






I ho- 



I 



reparata el 



ju9nio<li domnruiii et rdiARioram ea- 
pendi ant lolvi aufficrivt, saiitTM'eiiP 
lanuitur." T. 18 Hcu 7. ru. £7. C. B. 
V. IX Sc 13 Hcu. S. lu. 1V6. C. H., : 
IS Hen. B, ro. 306. C. 11., M. IS HeE, 
ro. 75U.C.B., H. I9jac.ro. 471 &c. ] 

(() Lev. K«p. vol. i. p. 168. 

((}Appcudix, No. VI. 




To be pMlfM', bffikeimi iiMmteni. tl 

lad' eomfe^amee, seemt «t first sight to Hmit Ae suit to the 
dfifapidsfioBs diat had grown m the time of the laH ineiim- 
hMl/ ifhidi, (in case bis predecessor dlso left dikpidatSons 
and died insolvent) cannot be known, but by a regnlar survey 
of the defects at his first taking possession, that thereby the 
wmp&dime ^ikpidstiim of Ihe two predecessors HMiy be dis- 



B«t in other casea, tlie hst incumbent, or his exeovtors, 
aae chargeable with the wMole dUapidaiian$, in whose tisM 
sooner they may have accumidated: and agreeably to the 
giRffil role, may this statute be weU interpreted, so as to 
wmikm die cbnae '' by his fact or default" to be inclusive, not 
of dilapidations which had grown in the time of the prede- 
eemora of the deceased, but of such as may have grown 
btfNMeo the time of his decease, and the prosecution for 
Aam s that is, eitbw m the time <if the vacation of the bsaa 
io^ ear since the time of the present incumbent (tf). 

Bishop GtAios admits, that in some cases this may popve 
a gaeat haidahipi particukdy, wbese a heavy burdmn flf d*» 
japidations, is left by an incumbent who died insolwQt, jand 
the jueoessor enjoys die benefice lor only a shoet time am) 
Aen J&ee* But in such a case, the BrfarmmiioLegwmScehr 
mmsUeamm, has provided an equitable mit^tion, hy 'widoh 
the ecclesiastical judge is to allow .only jl nasonalde ^^ompei^ 
aation, according to Ihe time, that the incumbent eigoyod pos* 
a8Ssioii(6). " And it were much to be wished'* says the Bishop 
^ that such incumbents who shall repair or build, wbese theve 
is great occasion, in such manner and to such degrees as the 
patron and ordinary do approve after a proper survey and in- 
spection made; were entitled io receive back such fiepartion 
of dieexp«se, as might be assigned and Jimi^ iby « etalmte 



(«) Gibs. Cod. Jar. EccL tit. xxxii. qnaptom aatem anoo faerit ^unplia^, 

clii. ad Id eqiiUas JiidicU ecclesiastici 

(^ ** SpatiniD tanwD ponessioaii «rit aatisfaoieBdi ratkmeni accfHniiiodaYitf* 

coDsidenuidiun : quod si totam an- E^L Jrf'Si Efi^l. fo. 39 6. 
numnoii impleverit, nihil pqBtobibitar : 
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for that purpose, to be paid by tlie next incumbent to their 
executors ; and to him by successive incumbents ; so far, and 
with such gradual diminutions, as the law should think fit 
and proper. 

This has been done in some measure, by the enactments 
of the statute of the I7th Geo. S. c, 53, commonly called 
Gilbert's Act (having been brought in by that gentleman) 
which has been explained and amended by the 21st of the 
same King, c. (iO. Its intentiuns are to promote the residence 
of the parochial clergy, by making provision for the more 
speedy and eflectual building, repairing or purchasing houses, 
and other necessary buildings and tenements, for the use of 
their benehces. 



When there is no house of habitation to a benefice, or the 
same is ruinous, or so mean, that one year's net income will 
not be sufiicient to build, alter &c. the same, the aforesaid 
statute, § 1, provides that the incumbent if he thinks fit, 
may apply ibr the aid given by this act ; first procuring a 
survey from some skilful workman or surveyor, of the con- 
dition of the buildings, and a plan and estimate of the work 
proposed to be done, verified upon oath before some justice of 
the peace, or master in chancery, together with a particular 
account in writing, signed by him and verified on oath, of the 
annual profits of such living, before the ordinary and patron, 
and obtaining their consent to such proposed new buildings 
or repairs under their hands, in the form specified by the 
act(«). 



Vben there ii When there is no house of habitation upon any ecclesiastical 
habitatioD in ''^gi exceeding ^100 clear annual value, or being one, the 

Uiinga of same shall be mean or in a stale of decay, and the incumbent 

aboie ^100 

■■JUT. shall not reside in the parish twenty weeks within any year, 

computing from January the 1st, the same statute, § 8 enacts 
that the ordinary, with the consent of the patron {in case 
the incumbent shall not think fit to lay out one year's income. 



(a) Set Appeudix, No. Vll. 
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where the same may be sufficient, to put the house m proper 
repair^ or make such application as aforesaid, for building, 
repairing or rebuilding such parsonage-house ) may procure 
such plan, estimate and certificate as directed in the Act (a), 
and at any time within the succeeding year, proceed in the 
execution of this Act, in such manner as the incumbent would 
have been authorLied to do* 

The same ( CHlberfs) Act, ^ 5, provides that every such ordi- Ordinary to 
nary, before he .ignifies his consent to any proposed new buUd- ^.Ti^X'^ 
ings, shall cause an inquiry to be made and certified to him by of^the'^baUd^ 
the archdeacon, chancellor of the diocese, or other proper ingswiiea in* 

combent en- 

persons living in or near the parish where such buildings are tered on the 
proposed to be made or repaired, in the forms for that pur- ^"'^* 
pose specified in the said schedule (6), of the state and con- 
dition of such buildings at the time the incumbent entered 
upon such living or benefice, how long such incmnbent had 
enjoyed such living or benefice, what money he had received, or 
s»ajf be entitled to receive for dilapidcUions, and how and in 
what manner he had laid out what he had so received; and if 
it shall appear to them that such incumbent had by wilful neg^ 
Ugenee euffered such bmUUnge to go out of repair , they are 
to certify the same to the said ordinary, and also the amount 
of the damage which such buildings had sustained by the wilful 
neglect of such incumbent; and such incumbent, if the ordi- 
nary require it, shall pay the same into the hands of the nomi- 
nee (6) or nominees to be appointed under the authority of 
the Act, towards defraying the expenses of building or repairs, 
before the ordinary shall give his consent. 

The 9th section of the same statute enacts that all sums of Money receiv- 
money recovered or received by suit or compositions, from the dations to be 
representatives of any former incumbent of such living or Jf p'^y'^jj^t*'* 
benefice, and not laid- out in* the repairs of such buildings Ac. 
shall go and be applied in part of the payment under such 
estimate as aforesaid ; and that all money thereafter to be re- 

(«) Appendix, No. VII. appointment of nominee &c. &c. see 

{k) For the forms of the cooteiit, no- A ppendix, No. VII. 
mioation, award ad detenninatioD, 



14 CHAP. I.] ftOdbEilAatlCAL NLAPIDAtlOKS. 

oovered <ir recehred^ in caie the (Uune clannot be had befisfv 
sueh buildings are comideted and the money paid for the 
8ame» shall be applied as soon as received in payment of die 
priiloipiil then due, (probably meaning am mortgage J ai far as 
tb^ same will extend; or in case the taid mortgage-money 
shall hare been discharged, all such money arising from dUm* 
pidations shall be paid into the hands of the nominee to fatf 
appointed (a) as aforesaid, or of some other person or persons 
to be nominated by the ordinary, patron and incumbent, in 
case such nominee shall be dead or shall decline to act therein^ 
to be kid Out and expended in making aOme additianat bmld* 
ings or improvements upon the glebe of such living or bene* 
fice, to be approved by the ordinary, patron and incumbent § 
and in the mean time, or in case such buildings shall not be 
necessary, then in trust, to lay dbt the same in government or 
other good securities, and pay the interest thereof to the in* 
eumbent for the time being. 

Colleges &c. Any college or hall in Oxford and Cambridge» and any 
k^rmoi^y for ^^®' corporate bodies possessed of the patronage of eodo- 

bnilding Knch giastical livings may advance any money of which they have 

eccieiii&sticAi 

edifices. the disposal, to aid the purposes of this act, for the buildin^t 

rebuilding, repairing, or purchasing of any houses upon livings 

under their patronage, upon the mortgage directed by this act 

fbr the repsyment of the principal, without taking interest lor 

the same (ft). 

If long Tacant If the living has been vacant for some time, as for three or 

u°to "bTmade ^^^ y®*" ? ^' ^^ *® incumbent has not sued for some dne 
for repairs. after his induction or installation, nor caused the dilapidations 
or want of repairs to be surveyed and estimated, he will not 
be entitled to the whole sum estimated for dilapidations, but 
an allowance or consideration must be made for the time ao 
elapsed from the termination of the last incumbency, and e 
proportionable deduction made for the decays which nay ic^ 
sonaUy be supposed to have happened during such inter- 
mediate time(c). 

(c) Appendix, No. VII. (<} ClarlMls Piv ficcL Ht ISS. Ought. 

{b) Same Act, % 15. Ord. Jed. tsI. i. y* f59. 



' Tlmfc fer this uiit>o«tfltit Aat— ire ghftll now proofed with 

It the bishops and archdeacons, says Sit Sifnan Degge{a% 
would take carei these dilapidations might easily be avoided, 
wUdb ia^ a gtdat dishoiloor io the clergy, and cannot be 
lihano^ to God Almighty of good meA, and the canon entitled 
^ AfidtidkUtani ei infra** enjoins the afehdea<;on and othef 
Mchis Io this duty (i). 

bk a work called The C3erk*s Insirutior in the Eeeleeiaiiieat 
C^tt4e it ib said(tf)-!-If ibe lurchileet, surveyed ot workmed) Ardutecto 
wiMi mirveyed and estimated the atnoUnt of dUapidations for ^^ ^^ 
Ibt ^Mfty Who mies for its recovery, shall, either for favour, or timatcs. 
I t mia g tbey have tAkeii the wotk upon themselves, oi* have ob- 
Wdded a proiftisi^ thereof, depose thikt the decays ot dilapida- 
HMb Oaimel be r^pidi^ for less thiui such a sunl> the deti^nd- 
ant, if he shall see cause, may produce witnesses to the contrary, 
and be permitted to take or send architects, surveyors or able 
itoAimbtk^ upon the ptemises) and may make exeeptk)ils, and 
dKip¥ovte the spedfieatlon or estimate, if it be erroneous* or et^ 
ttiiuVe} by otheir Hlofe skflfid ot taiore htoest witnesses* 

Tlite Wbhop tnny {Mretent dilapidations from happening to the Pre?enti<ni of 
^alttotttigls-houies of every benefice within his diocese, by spi^ dilapidations. 
ffitulil admonitions and censures, and even by deposition or de- 
)^lt«MSeH, br at least suspension till his injunctbns be obeyed; 
idd die nent faieumbent tof a living nmy n&cover damages for 
ifflapidntlon in the Spiritual Court m before nmitioned, or in 
tenMtont>n the case at «ommK>n law. 



ttj the d6eknon in the ei»e^ 7%^ €Wrdf^ of Orpington{d), a tntatt it 
Ml* Waa Appohited by the faii^mpriator, and Ucensed by the ^^"j^pi^!^^ 
atiAbiahop na ordkitty) the oourt held diat being but a e^^r^M tions. 
UkMf ahd not imkitufed and inducted, he was not an ineom'- 



•tn n w fiMi 



(«)D^$gfe*s Pars. Cofins.f«rt4. e.9. fectas bojosmodi, certmn sob pceam 

(Jk) '' Ut in Tisitationibas ecclesiaram prsefigant terminnm infim qaem emen- 

faoraclis ditigditem fxhtb^Snl con- d^ntnr vel snppleantor Ac." 

MefSUOioMn ad TrarfcttB GmIcAs et {v) Clerk^ Instmctor, tit* lt5* 

iBsxtme canceU', si forte Indigeant re* i^) &^. Kep. vol. iii. p. 61 4« 
puiMtii^ St M ^aos ta^dMitot dc- 
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ECCLESIASTICAL DILAPIDATIONS* 



No prohibition 
lies, where a 
Spiritual Coart 
poniihes for 
neglecting a 
church or 
church-yard. 



bent within the meaning of the statute 13th Eliz. c. 10. ter 
liable to dilapidations; and, accordingly, prohibition was award<^ 
ed, to stay the suit that was instituted against him, in the 
Spiritual Court. 

By the statute 13th Edw. 1. c. 1. entitled '' Certain cases 
wherein the King's Prohibition doth not lie," it is enacted 
that ** Also if the prelates do punish for leaving the church* 
yard uninclosed; or, for that the church is uncovered, or not 
conveniently decked, in which cases none other penance can 
be enjoined but pecuniary.** Therefore dilapidations in such 
cases are to be assessed according to value. Although this 
statute be absolute in all cases, yet it was declared in the case 
of Claydony. Duncombe {a\ in the 14th Charles 1. that where 
particular persons are bound by custom to make good so much 
of the fence as adjoins to their several grounds ; they shall be 
sued upon neglect in the Temporal and not in the Spiritmd 
Court. 



Bishops to 
compel non- 
resioeuts to 
keep tlieir 
houses in 
repair. 



The Statute 57 Geo. 3. c. 99. (which repeals 21 Hen. & 
c. 13. §§ 1. 26. 28. 30. 33. 34. 35 ; 28 Hen. 8. c. 13; 13 Elis. 
C.9. §8; 3 Car. 1. c, 4. %2) enacts, in § 14, That every 
spiritual person having any house of residence on his bene- 
fice, who shall not reside therein, shall, during period or pe* 
nods of non-residence, whether for the whole or part of a 
year, keep the same in good and sufficient repair; and if he 
neglect to do so, and on monition from the bishop in whose 
diocese it is legally situate, shall not put it in repair according 
to, and within the time therein mentioned to the satisfaction of 
the bishop, and to be certified to him upon such survey and 
report as shall be required by the bishop in that behalf, shall 
Peaaltietfor be liable to the penalties of non-residence, notwithstanding 

exemption or licence, during the time such house is out of 
repair, and until it has been put in good repair to the satis- 
faction of the bishop of the diocese (6). And by ^ 63 of the 
same statute it is provided, that when a curate is appointed by 
the incumbent, and receives the whole profit of the benefioe9 
he must allow, if ordered by the bishop, any sum, not exceed- 
ing one-fourth of such profit as shall have been expended, m 



(c) iUUe*t Abr. vol. U. p. SSf. 



(k) Gibs. Cod. J V. EccL p. 887. 
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feptdr of the chancel, house of residence &c. in respect of 
which 8uch incumbent or his executors would be liable for 
dilapidations to the successors. 

By the same statute, same section, a licence may be ob- Where no 
tained by persons holding any benefice wherein there is no cense for non- 
houfle of residence, or, where it is unfit for residence, such b^jfbtoined *^ 
mifitness not being occasioned by any default of such person, 
and the same being kept in repair by him to the satisfaction 
of the bishop. Or, if he occupy in the parish any mansion 
or messuage, he keeping in repair such house of residence, ' 
and producing proof thereof to the satisfaction of the bishop, 
at the time when the licence is granted or renewed. 

I 

' As soon as a bishop is installed, or a rector or yicar in- On the instal- 
ducted, he ought to procure an architect, surveyor of build- bwhop &c\ 
hgB, or able master builder to view the state of repairs and J^^J'J'j^**^ ^^ 
dilapidations of the churches, houses and other buildings should be 
belonging to the diocese, rectory or vicarage, to report such 
as may want repairing, to make specifications of what repairs * 
or re-instatemenfs are necessary to be done, and an estimate 
of die sum for which a responsible builder or able workman 
win re-instate or repair the same, and testify to the truth 
lihereof by his signature as a memorial whenever he should 
be required as a witness. For after this survey shall be made, 
such bishop, rector or vicar, may commence his suit for di- 
lapidations, if a sufficient compensation for the same be not 
ollered, as soon as he pleases. And such architect, surveyor 
or workman should be prepared to prove, that such decays 
or dilapidations cannot be sufficiently amended for less than 
rach sum, and that they themselves could not do the works, 
or procure them to be done for less. In order that such 
{HTopf may be sufficient, it is necessary that there be two 
witnesses to each particular, and not one witness to one kind 
of work, and anodier to another ( a ). 



(•} Clarke Pr. Ecd. tit. 124. Onght. Ord. Jad. vol. i. p. 253. 

B 



Power of 
biihopa u lo 
eccleiinilinl 
builJiugs. 



CHAP. lJ BOCLMAanCM. HUnDATIOKS; 

Among other powers which are given to bishops, and awe 
purely spiritual, may be enumerated those of consecrating 
churches when newly built, visiting parishes and inspecting 
the slate of repairs and il'tlapldatlons of buildings belonging 
to the church; and of admonishing their clergy when their 
houses or churches or other parts of their benefices are out 
of repair ( a ). In this department of their duty they are to be 
assisted by their archdeacons ; who are the next personages 
in the church to tlie bishops. They are termed by Pope Gre- 
gory the Ninth in his celebrated Decre(o&{i), the bishop»' 
vicars or vicegerents, and Pope Clement the Fifth gives the 
archdeacon the title of Ocultts Episcopi. 



Archdeacons, eaya Dr. Aylmer in his Parergon Juris Ca~ 
nonici Angticani(c), may visit their dioceses every year, and, 
even oftener if it he expedient j but they are not compelled bjr 
law to visit oftener than every three years, triennto in triem- 
nium. Archdeacons and theii' ofBcials are enjoined by the Pro- 
vincial Constitutions {d), that in all the visitations, they may 
make of their churches, they show especial regard in their 
inquiries touching the structure and fabric of them, whicU 
consists, says this authority, in the walls, windows, coverings 
and the like, and particularly in respect of the chancel (e). , 



' (a) " Statuimua I't prvdpiiuns, d1 
nnivcni elerici Baorum beneliciuniMi 
donioi el ceterm wdificia, pioiit ludi- 
gneriot reficere stodeiuil condeccDlrr, 
■d qui>d per cpiicopus auos tet irclii- 
0th. Coiut. 



(b) Dec. lib. i. tit es. c. i. 

(f) AyliD. Par. tiL Arckdtacon. 

(d) " lojimginiua archidtacoois et 
fomm oflitiilibaa, nt in viiilBtioiilbni 
ccclMianim raciendji diligentero ad- 
hibeant coDRidpralionim ad fiiMe-at 
ccclciiie" iic.iic. Archbisliop Ucy- 
nnld'i Conalilulinn*, lib. i. til. 10. 
cap. i. 

(<) The cbWKl of I 



petly the rafltern part or end wherfr 
the altar i> placed ; and in formed 
day«, was the place allotted to the 
Cantnrtt or Choristers. It receivea It* 
name from cajictlti the lalllce-work or 
eroai-barred parlitioo llmt wai far> 
oierly interposed between the choir or 
clianeel and Ibe nave. Lyndewodc in 
hii gloia upon ArchbiihapMepbam'* 
Conslitnlioni ( lib. iii. tit. tT. p. 53.) 
thna dtliiiea it :— " CmceUw ett inler- 
stitium inter propngDacDla ninronm 
qiialr eat quod claudil chorDm i navi 
eccleiiiF ; Papiaa vera dicit raiiMlIna 
(sl ranioruin exeellens lot iia. Et con- 
•imite verbnni habe* in ranatilntlanc 
church U pro- OUioboni." 



I 



Bishop^' mid drpkdmeom to m^Btpairs. . ' W 

By die befiiM4ne&tiomd fttatate of the 17th Gto. & o. 83, Archdeacoot 
eaUed Gftl6«f r#'s Act, the 5th section enaett, that <*^ t^TAIS^n 
iff dUapidaHmB u to be ascerUmed by ike arehdeacom^ of^pmoaages 
or amif proper pereon that he nmy appoimt^ and certifted to 
ike ordioai7 1 and the 9th section, that the amount recovered 
is to be paid to the nominee of the ordinary, to be expended 
m Mpain* Anaction on the case, sajFS ^itSimom Deggeia), 
tpiil lie against an afchdeacon if he neglect to do his duty. 

The ttianiioiHhoases of incumbents, says Bishop Gibson (b)^ 
vMi the other edifices^ bting ecclesiastical fabrics, erected for 
tb0 immediate service of the duirch, are and have long been 
Am case of the archdeacon equally with the church itself. 

Sy a l^gatfoe (o) oonstituiaon of Cardinal OthobomUf prornnl^ Bishops and 
aitted A. D. 1JW8, 60 Hen. S, it is oidered that none through ^''to^^ 
eofeloasBSss, nay select thdr houses, churches or other parts ^ ^i^^^nif" 
ot their ecclesiastical benefices, nor suffer them to run into 
f, mm or dilapidation, the bMop or arehdeaeon shall ad- 
them to letMor and re^^instate such dilapidated edifices 
bdongiDg to the church. Ancf, in case of neglect, the bishop 
ia empowered to do it at the charge of the incumbent. The 
MBse is decreed concerning chancels, and prelates are also 
etgcAaed to keep their own houses in repair {d). 



U) l^egis'f Pan. Coani. p* 7. Ath&tu'* Tlw CoaiaMDtary, Annota- 

(^) Gifca. Cod. Jar. Eocl. App. § 15. tloa or Oloitlt, of John Atho, itcitad 

lip. list* as of Mpial anthority with the taxt^ by 

. («) Tbeas ifgtiku coMtkntioni af all eccletiai tical lawwritara, froai his 

•ardMod^ whiehtavaitUI iha forae thua to the prasant. Theta legtdine 

«f law mmmg aedetiaatisal persons constitathms extended their authority 

aAdra, ware made and pnUished equally to both provhices, haviSg been 



.fciFagliadhithc tiineorOTHO, who »ada and acknowledged in national 
lipalf ftem Gregory 9, aad Otbo- synods or coaneils held here by the 



(afterwards Pops Adrian 5) the raapaotive legates, who have given 
i%nff fr«im Clement 4» A. B. 196S. their names to them, in the reign of 



coDStitntlons were pnbttfthed in Henry S, about the years 1S50 and 
Utlm nader the title of << Otro et i«68. 



OTVOSORua Papm LegatfaiSB in An- (d) *<Improbam qnonmdam avaritiam 
Itlia, eomm Constitntlones Legatinn, proReqnentes, qui cdm da suis ecelesUs 
iatarpietatioae Domlai JtknmM et ecciesiasticis beneficiis multa bona 

B S 
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CHAP. I.] 



ECCLBilABTICAl. mj^kVn^AtlMMi 



Pursuant to this praetioei the Bishop of Chichester, m De- 
cember 1686, oommissioiied two clergymen to visit erery church; 
parsonage-house and all other ecclesiastical edifices within Ihe 
archdeaconry of Lewes, and to make their return to him or h» 
vicar-general, of dilapidations, decays, want of repurs &c. (a). 

The mediod whidi the ecdesiastieal laws have prescribed to 
archdeac<ms, says Bishop Gibson {b\ for the due discharge of 
their office, is parochial visitation, or the repairing personally 
to the church of every parish, and to the mmsion-house of 
every incumbent : and the canons of 1608 expressly require . 
that every archdeacon survey the churches of his jurisdiotion 
once in every three years, or cause the same to be done(c); 
and wherever defects or dilapidations of any kind be found, 
the archdeacon hath power to enjoin reparation within a con- 
venient time, upon pain of ecclesiastical censures, to which hm . 
is bound to proceed, in case of neglect or disobedience {d). - 



Power of 
deans, aDd 
dcaiM and 
chapteis, ai 
to cccleti- 
aiticaldUa- 
pidatJMifft 



Dbans, deeam, Latin, are the second digmtaries of -adi^ 
cese, and have duties, second only to the bishop, m seeing iiim 



•ateipisBt, doaot Iptaraaii, et oBlera 
sdificia oeglifiint, ita at integra ea 
DOD coosenrent et dirnta Don re- 
•taoreot; propter qaod ecclesiarom 
ipsanim afatam deformitas occnpat, 
ot malta iocomoMMla sobteqanntar : 
StatotniBt et prscipimns, at BDiTerri 
cicrici tooniai beoeficioroni do«MM, et 
cetera vdificia, proat indignerint, re- 
ficere stadeant coodeceoter, Ad qood 
per Epitcopoi moo vol Arcbidiaeonos 
•oHeitd, SMiieaBtar. Si quis rerd post 
Episeopi vel Arefaidiacooi monitioiieni, 
per duos BMiioes id facere eessaverit, 
estnae Episcopes ipdas Clerici samp- 
tibaa, id ieri faciat, diligeoter, de 
fnwtibss ipsios Ecelesic et Benefidi, 
pr»»entis anctoritate statoti; tantom 
accipi taciens, qaantuin ad refectionem 
bajasaiodi saffictat perageodam. 



** Caaoellaa ttiam Eederitt par 
qui ad boc teoentory refici fiidaat^ at 
soperii^s est expressom. 

** Arcbiepiscopos Tero, et Eptseopoa, 
et alios inferiores Pr«latos, DoaMM at 
JBdificia soa sarU tecta, et ia stata 
SBO, coosenrare et tenere sab Divial 
Jodicii attestatiooe precipfaaaSy at 
ipsi ea reflcl fkciaot, qnsB l e fcctto ae 
Boreriat indigere.^ OTHoaoaui Leg • 
Coast. Ed. Ox. p. itt. 

(a) For a copy of this co aiml i d a B , 
extracted from tbe Registry of Ckl- 
cbesfer, see Appeadix, No. XIV. 

{h) Gibs. Cod. Jar. Ecd. App. % 15^ 
fo. 155t. 

(e) Cao. 86. 

(d) Legatioe Const OUio. tit. IV^ 
de dom. ecd. refie. 



PtnoerM tf lUam, and D§am$ ami Ckapters. 

elmehefl^ paraoBftge-hooses and other buildings belonging to 
the chorch* kept in doe repair. They are called deans^ decani 
from the Grreek AtMctf ten, because they were anciently chieft 
Ofer ten canons or prebendaries in a cathedral church (a). 



%i 



The 86th canon of 1603 ( b ) (James 1. ) for the purpose of 
the better prevention of tUhpidatum in churches, orders '* that 
every dean» dean and chapter, archdeacon and others, which 
hsve anthority to hold ecclesiastical visitations by composition, 
law or pretcriptiony shall survey the churches of his or their 
jinriadiction» once in every three years, in his own person, or 
eauMe ike same io be done^ and shall from time to time within 
the said three years, certify the high commissioners for causes 
ecclesiastical every year of such defects in any of the said 
chiiichesy as he or they do find unrepaired, and the names 
end simames of die parties fiudty therein. Upon which cer- 
tificBie, we desire that the said high conunissioners will ex 
qffSdo mtero send for such parties and compel them to obey 
tbe joBt and lawful decrees of such ecclesiastical ordinaries 
i—lin^ sneh certificates.'* 

Tlie dean and chapter of a diocese, says Dr. Aylmer (c), 
the Udiop's counoQ, with whom he may consult on eccle*- 



(«) Aykii. Ftf . p. 199. 

(^) TIm prindpsl canons, iDJmictioiu 

or preeepu to be obionred io regard 

to ccclceiaitical dilapidatioiu, are con- 

taiaed in^ the injanctions of King 

Jaaanf tbe let, Qneen EUaabeth and 

Edward the 6tb, whieh atill rep 

part and parcel of the ecclett- 

Mtical law of England. On the tnb- 

jeet of tiMae canone or the canon Jaw, 

as they are generally called, tbe Lord 

r^inMnr Hardwidui delbrered bis 

optaiaa in the case of BOddleloo •• 

Craft *, sa jtng ** o«e oonslderation Is^ 

whether the aatiioritgr by which those 

caaoBs were made, can bind the laity 



as to this matter. The anthority 
whereby they were made is well 
known to hare been by tbe bisliops 
and clergy in convocation, conrened 
by the king's writ, allowed to treat 
of, and made canons by the royal li- 
cence, and afterwards confirmed by 
the king nnder the great seal ; bat tbe 
defect objected to then is, that they 
never were confirmed by parliament, 
and for this reason, though thijf MmI 
ikM dirgy of this reahn, yet they can- 
not bind the hdty." Atkins'sReporU, 
ToL iL p. 66. 
(c) Aylm. Par. p. tOO. 



« Vide Afpeadix, No. VIIL 



CHAP, t J lOGUtSUUTIGAt XHhAnOAnoSZ" 

mistical afTaira. They are a spiritual corporstion a 
which they cannot surrender without the bishop's leave, be- 
cause he has an interest theruin. As a corporation, a dean 
and chapter may hold lands, may sue and be sued, and if they 
commence an action, the defendant may challenge a juryman, 
who is of kindred to a prebendary, one of tlieir body. They 
are guardians of the spiritualities during the vacancy of th« 
bishop by common right, though the custom of our church, 
says the same authority, gives it to the archbishop ; and, 
according tu the ^5tli lien. 8. c. 31, they have power as « 
dean and chnpter in the vacancy of an archbishop to grant 
dispensations. 



Sutate o 
saainal dl 



In the 1st year of King James I, im act (c. 3. ) was passed 
against the diminution of the possessions of archblshopticks 
and bishopricks, and avoiding of dilapldatioHS of the same. 
In this statute it is enacted that archbisbopiicks and bishop- 
ricks are of tlie foundation and patronage of the king, so as 
their possessions cannot be lawfully alienated to any subject, 
but must remain and continue in succession to the archbishops 
and bishops of this realm, and their successors, for the better 
maintenance of God's true religion, keeping of hospitaUty and 
avoiding of dilapidations. Tliis act was passed, says Bishop 
Gibson (a), to frustrate an artifice of the courtiers of that day, 
I ,Tho used to induce bishops, for certain considerations, to pass 
over such proportions of land to the crown, and then beg it 
of the crown for them, and their lieirs for ever. 



The SIst Hen. S. c. 13, the best provisions of which are 
re-enacted and confirmed by the 57th Geo. S. c. 99, against 
non-residence, is pronounced by Sir Simon Degge (&) to be an 
excellent law, and that one of its principal ends is " to avoid 
dilapidatiotts in the builduigs belonging to their livings; for 
jfOu shall seld<Hn ace a non-resident, but he is also a diio- 
r pidator; and it is no wonder that he who neglects the flock, 
lets the sheep-fold go to ruui." 



(a^ Gibi.CcKl. Jul. Led. I 



(*) DtgBe-» I'll 



Couo«. |iut i. 



T^ he fMriMMl bjf credible Pefmm$^ )S 

, By die Pnmtunal ComHiMiom (a) of EdmunDi Archbiibop The goodi of 
of Canterbury, pasted A. D. 12S6, in the Slat H^n. S» a rector dowed virarT, 
or Ticar endowed, leaving dilapidations ; his goods are to be ^^^^°^ dilapi- 
fafcea Ibr restitution or re-instatement, in such proportions as siuwof. 
tile leYeiiue of the church will bear ( i )• 

Simon Mbpham , who was Archbishop of Canterbury in the EoelealaiticiA 
veign of Edward S, in the 3d year of that king's reign, enjoined, to Im wJS^ 
tiiaft ecdesiaatical dilapidations were to be judged, only by ere- ^rMof mT 
dilile persona on oath, and repaired according to the appoint- ^^' 
OMOt of the diocesan(c ) : and Ltfndewode in his Gloas on this 
oonstitation, explains the words ** credible persons "( d ) as per- 
▼eised in their art, and faithful to their tru8t(^): also 
{/) having skill in such matters; who shall swear (^), 



(s) For an accoant of these ProTin- onem defectnum in domibns^ ant t aliis 
dal Coastitntions and thdr authors, ad beneficia eccle^astica spectantibns 



A fchU B C t u ral Jofitpnidence, pt, L repertomm, tire per iminisitionefn, vel 

tift»ir» ^5- Tiam compotitionis facta entiterif, loci 

(4) The original is at foUowt :— " Si diocesannt in reparationem ipsonim 

vector aficajoseccletin decedent dbMo« defectuam con?erti faciat, infra Ter- 



reliqoerit dlrntas, Tel minoiaB ; minom competentem ipiina arbitrio 

heab ijet eccleriaiticis tantaportio moderandnm." Simoii, Art^ipit,^^ 

r^ <!■» feflkiat ad reparaa- Pro?. Const Edit. Oxon. p. 253* 

«t ad alios defectns ecclesias (d) ''V iros fide dlgnos." Lyndewode, 

.*> Edmundus*, ArckiepU' lib. iii. tit. S7. c. 3. 

ia Ijndewode, Edit. Oxon. (ey*Vt poti, orlt/lcef qnibiis, in his 

p*a50. qnn ad artem snam spectant, fides 

.(<) '^tetaimos^ qndd onUa Inqni* adhibendaesf lb. 

iitio saper. defectibns domomm, ant (/) <^Tani eUriei qn4m laici migoreni 

sliomai ad benefidnm Ecclesiasticnm in ea parte notitiam habentes." lb. 

s^eetantfem de csetero (kcieDda, ndeat lib. iii. tit. ss. cap. 3. 

ia alteflas prKJudidnn, nisi fiat per (jg) ^* Jnrent se, non pri?ato odio, 

'< in forma Juris jnratos ; neqne amicitilL, neqne pro aliqno com- 



ipio ad imcy enjns interest, primitds modo qnod baboennt, Tel habent, Tel 
efoeato. Integram Terdm aestimati- habitarl snnt, deposituros.'' Ib« 



^ Sdmuvd op AaiMODOKy VIS bora at Abinsdon, in Berkthiie, and educated at 
Osfcwl St EdsMmd'f HsU, In that Univenity, was either founded by, or in honour 
of Ua. He beeame Canon of SalUbaiy, and on the death of Archbbhop Wethenhed, 
Via advanced to the Archiepiaoopal See of Canteibory. He died in 1940, and added 
t«ent3r-hro canons to the Atchkpiaoopal Coottitutions. 

t Lyndewode ( lib. Hi. tit. 27. c. 3. ) interprets these other thingtf to be incloiores^ 
hedfca, itches and such like* 
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BCCLS8IA6TICAL DILABUIATIOtfS. 



that they will truly make mquisitiony without hatred cnr &vour, 
or any interest which they have or shall have therein. 



All ecclesi- Cardinal Othobonus in his before quoted Legatine Consip- 
bound to re- Mions^ says, we do ordain and establish, that all clerks shall • 
S«Iiasriaif ^" ^^^ ^^^® decently to repair the houses of their benefices, 
bniidingswitli- and other buildings as need shall require; whereunto they 
after notice. shaQ be earnestly admonished by their bishops or archdeacons. 
' And if any of them, after the monition of the bishop or archr r 
deacon, shall neglect to do the same for the space of (a) iwo^ 
months f the bishop shall cause the same to be done at thai 
costs and charges of such clerk, out of the profits of kHi> 
church and benefice, by the authority of this present statute;, 
causing so much thereof to be received as shall be sufficient > 
for such reparation. 



Chancels also 
to be repaired. 



The same legate also enjoins, that the archdeacon shaS 
cause chancels to be repaired, when they require it, by thoee , 
who are bound thereunto (6). And as to archbishops, bishops, 
and other inferior prelates, they are by the same const itu tion, 
enjoined to keep their houses and edifices in good and siifli- 
cient repair, sub divini attestatione judtdi; that is, says the 
learned conunentator on the constitutions, under a- sentence 
of eternal damnation at the last day of account, when the ' 
sheep shall be separated from the goats (c). 

From this constitution of Othobonus, and from the Com- 
mentary by At ho thereupon, it is to be inferred, thAt an ee-* 
clesiastical person may be guilty of dilapidation or waste of 



(a) " Si qnis verd post episcopi vet 
archidiaconi mooitioiiem per dfi&$ 
mnuet id faccre ccssaferit ex tone 
episcopus ipsius clerici snmptibus, id 
fieri faciat diligenter, de fructibiu ip- 
sins ecclesise et beDeficii, praesenti 
anctoritate statuti ; tantiim accipi fa- 
ciens, quantum ad refectiooem bojns* 
modi sufficiat perigendum/' Consti- 
tutio Domini Otuoboni, tit avii. 



(6) '' Cancellos etiam ecclesie per 
eos, qui ad hoc tenentnr refici faciant 
nt soperius est expreaamn.'* C«ast« 
Dom. Otboboni, tit avii. 

Id eat damnatioois a^temn in nitifm . 
calculo, qnando aeparabantnr •veanib' 
hadis." Jobannia de Atho. * 



EpUeapal ami lyebendai Palaees ^. 7tt 

Uibenefieei two sereralwajrs; namdy, either by not keeping 
the edifices in good repair; or by not repairing them when' 
they are gone to ruin and decay. 

But that constitution chiefly rektes to the mansion-houses. Epiicopal and 
of ecdcaiastical benefices, and those not only of all P&nonages*^^^^ ^' 
rectories, but also of all bbhopricks and prebends : like- 
to the houses of all other persons, having ecclesiastical 
firings, but not specifically, by the words of the constitutions, 
to their fiunn4iouses and buildings, although they are also 
pityvided for by the canon law in case of dilapidations; and 
aneh as neglect the reparations aforesaid, may be presented 
convieted thereof before the diocesan, who has power to 
the firuits of such aforesaid benefice (a). For the 
Irmts thereof are, as it were, in legal construction, tacitly or 
by assumpsit, mortgaged by a kind of privilege for such in- 
denhity ( i) ; and for that reason the bishop is empowered in 
flone cases to sequester the same fi>r that end. 

« ■ 

Archbishop Ednmndf in his before-mentioned canon, made; 
in the IStfa of Henry 8, enjoins that if a rector of a church 
shsll leave the houses of the church, by which, says Lynde^ 
iwwfcr(e), in his Commeniary, are meant such as the manse of. 
th^ rectory or vicarage^ and other edifices, of which the build- 
ing or repairing belongs to the incumbent, ruinous or decayed^ 
ao much shall be deducted out of his ecclesiastical goods as 
shaD be mfficient to repair the same, and to supply the other 
defiwti of the church. 

• 

This constitution makes provisions, it is true, against dilapi-. 
dalioaa geoerally, but the canon above cited, provides rather 



(«> ^ Hie Mt si|r. qvod in illis <|iii pro refectione hnjiumodi donnomm 

per ordlouiom licite leqnestrarl.*' lb* 



cdsU, de dilipiifrfiwit pSMont merito (c) ^^DomM eceUrim. Vt paU, maa- 
: ergo Im>c poMet esse una ' ram rectoriae, Tel Ticaris, et alia aadi^ 



<l«are fmetas tni benefldi lieitd ficia qa»ciinqoe, qaomm edificati tive 

Talerent leqacatrarl.'' Jok. de Atlioii. reparatio spectat ad ipsom rectomm 

CoiB. D. OHioboBi, ia v. Cesmotrii. immediate." Lgrndcwode, lib, iii. tit 

(6) <• Uade hk nota fraotoi ccclcsiaB S7. cap. l. 
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tralon, shall he, and are indemiiified as to the rebuilding of 
their respectire dianoels, parsonage and vicarage-hooses ; aAdf 
shall not be liable to any suits, troubles or molestations, Aaf 
may arise for dilapidations aforesaid : and diat no process shall 
be issued out of any court whatsoever, agunst the persons 
aforesaid, for dieir not rebuildii^ their respective chancels 
and parsonage and vicarage-houses; any law or statute to the 
contrary, in anywise notwithstanding." 

I have quoted thb statute, although I conceive that its' 
powers are expired, only relating to the rebuilding of Aeir 
chancels and par8<»iage and vicarage-houses, and not to the 
keeping of them in repair, because in two cases in which I have- 
been engaged, in churches that were burned down at the fife 
of London, the incumbents have claimed the benefit of exempt 
tion from repairs; one of the chancel and the other both of 
chancel and the parsonage-house. — ^They were neither decided 
as to the law, a compromise being made as to the one, and 
the other is still at issue* Moreover Bishop CHhrnm, printii 
it (a) as a statute whose powers are still in existence. In anjr 
future case, so circumstanced, I shall act as if the statute wete 
temporary, aai I tbink it was* that a sufficient authority nmf 
decide* 

By the 85th of the canons of 1603( i ) it is ordered that the 
^entdilapU churchwardens or quest-men shall take care and provide that 
S^lJ^^ the churches (that is, such parts of them as by ancient custoito - 
belong to the parishioners in point of repairs, except the chaiH ' 
eel and private aisles and chapels belonging to private persona) - 
be weU and sufficiently repaired, and so from time to time 
kept and maintained; that the windows be well glazed, and ■ 
that the floors be kept paved, plain and even ; all things theie 
in such orderly and decent sort, without dust, or any thing 
that may be noisome or unseemly, as best becometh the house 
of Godf and is prescribed in an Homily to that effect. 

aad also to They are also commanded to take the like care, that the 

the cfaarcii- church-yards be well and sufficiently repaired, fenced and main- 
Srardt. '- 

(«) Gibe. Cod. Jnr. EccL App. p. IStS. (fr) Itt Jac. l. 



Incumbm^MaUe i^DUapidaUom qf Chaneeli. ^ 

Iwed with walk^ rails or pales, as hare been in' each place 
aecustomed, at their charges uiUo wham by low the same ap^ 
feriaimeth. 

By the constitution of Archbishop JFtncA^btfa, passed A. D. Incnmbeiiti 
ISOSf 3S Edw. 1. . the chancels of churches are to be repaired pidaUoni of 
by the. incumbent, or other to whom the repairs belong. In ^^^^^^ 
the case of Pense v. Prouse (a) a prohibition was moved for, 
ID behalf of one who was Ubelled for a rat^ assessed by the 
ehorchwardens iy castom for the repair of the church; as' 
well the chameel, as-the naee of the church. It was resolved, 
thai the parson aught ta repair the chancel and not the pet- 
risUomersi but that the parishioners aught to repair the nave' 
^ike church; and, this according to Hott, by the custom of 
Emgkmd; but, as he added by the custom of London the pa^ But not in iStut 
riphiimCTs are to repair theeiimce/ also^ dra. 

The chancel has been held by some jurists to be the only 
fiwbold that'tbe parson has, but the whofe church and glebe 
ia agiore properly held to be his freehold, although custom has 
in.aoiiie instanoesj like the custom of London as above men- 
tioned, esonerated him from the repairs aiid HaUlities for 
dilapidations. 

The incumbent is chargeable with the repiurs of the chancel^ 
a».«bove. mentioned, not ^only in respect of the profits which 
he- receives from burying therein; but also in respect of the 
canon Jaw, which obfiges him to repair the whole fabric bf 
die ^church. And it was the opinion of the judges of the 
CoBUMMi Ffeas, that the Spiritual Court may grant sequestra- 
tian upon an fimpropria^ parsonage for not repairing the 
chancel of the church. But it is a question with some, whether 
such process may be obtained for not repairing the dilapidation 
of '« peraenage-bouse. Dr^ifjrlg^( ft) gives it as his opinion 
that « seqMslMftm'will not oidy lie for dilapidations of the 
chaneet, but ^ for the manse Or parsonage^house also. And it 



< ; 



(«) Rkym. Rep. toL L p. 69. (6) Ayliffe's Parergon, p. 459. 
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IB said that the Spiritual Court may excomiminicate the imprcM 
priator for both, notwith standing the Statute of Dissolutiona. 
But though custom has disciiarged the parson, as before men- 
tioned, from paying towards the repair of dilapidations to the 
nave of the church, on his repairing the cbancei; yet this 
custom doec not exonerate him from taking care that both thtt 
cliancel and the church be kept tree from dilapidations (a ). 

The rererend and learned Dr. Hutnphry Prideaux, Arah^ 

deacon of Sufiblk in 1701, says, on a visitation, " As to re-, 
pairs, tlie church and cburcb-yard are of the freehold of th« 
minister; but because the parishioners have the use of the body, 
of the church to hear divine service in, and of tlie churchm 
yard to bury their dead, they are bound to the repair of both |* 
but, the repair of l/te citancel still retaains vpon l/ie partom^ 
unless in aitck vicarages ui/tere t/te vicar by special compotitiom 
is bound thereto. 

William, Bishop of St. Aiapb, in 1710, adds an exhortatioit 
and commentary to each of his articles of inquiry on his viEit>> 
ation; and observes, that " Through the evils of non-residence» 
I can think of applying no otiier remedy for these evils past*, 
but warning those who are concerned, to take more care fov 
the future, of their houses ; that tliey suffer them not for want- 
of a little charge and care at present, to grow daily worse and< 
worse, till at last they come to such a pass that they despair, 
of mending them, and the next successor finds them on thtt 
ground, and is neither able to build them himself, nor recover, 
any thing towards the doing it, from a poor helpless widoir 
or insolvent executor. By these means," says his lordship, 
" a tolerable house becomes a mean one, and a mean one (alls 
into total ruin." 



Opinion of the 

Af.ph on diia- inquiry, he asks, 



In the 14th article of tlie same venerable prelate's visitation 
Is the house of your rector or vicar, with 



I 



lUecler'*''' ^^ bams, stables and all the out-biuldings, kept 




Ttffb iMMibelitB b^tilM in gdod rep«r: Bat I ctn pass by tio 
t i lipOftlBii ty of ilUMliI^; agiin upon it; it is so fit» so rettson- 
<Als so just and MOessarjr a tie upon all ckrgymai, that if 
tbcff liave any sense «of iioneisty, oi^ gratitude to their religious 
founders and beneftietors, Aey wffl oarefblly disdwrge their 
'Otfl^adon, and hatre the same regard to liieir «Meeev«ar#> whidi 
'llMsirjBPfvdl^eesfor^ hadj or should haiw had to them. By our 
iMdesiastical law the biBhops are required^ io pui the dergjf 
in mmd of keeping their houses in sufficient repar^diams* But 
what if they neglect to do as they were bid ? Why, if they do 
mei do U in iwo monihs timet the bishcp is to take eare, by 
mtftietHHnaim of their benefices, that it be done out of ihmt 
fmjfUi. Othobon. ib. 55. S. But to save die Ushop uid the 
toeu M htu t the trouble^ it were much better the dergy would 
ibIsfVr the infwneiions of King Edward StxA in 1547, and the 
iwmi rsipealed by Queen Efiaabeth in 1559, and set aside the 
J^ih past qf their chair revenue for this purposes till aU wtn 
ihMied, and afterwards to maintain them in good conditioi^ 
trtiidh'a moeh less proportion would do. It has been resolved 
lif Hie Judges bi the Kang's Bench in die 18th yur of King 
Janes the Fbn^i that dilapidation is a stgffteient eamse of de* 
j W ia^iW I should be lotft** continues Ae bishop, '' to find 
a man fit to be made an example of this kind; but truly I 
intend to look with much less pity on this fault, than on many 
Mietsj because I see Aat pity to the present incumbent may 
▼ery easily become cruelty to Ms mdowt if she be sued by his 
MoeesBOr, and be recovers damages of her; or great hardship 
td tkai successor f if he recovers none, and finds his house in 
Hiuiuoos OQndition.** 

The rules of common law, says Bishop CHbson{a), concern- OpiidonsoT 
iog the repairs of the chancel, and the seats therein are, Blihop'tif 
L The parson is bound to repair the chancel: not because ^"^ ^ 
tkejUheehM is in him, ibr so Is the fifeehold of Ae church; ject, saddle 
bat by the custom of Et^land{b)t which hath allotted the re* imMiiawatta 



psira of the chanod to the parson, and the repairs of the Sj^pHt?^^ 



(«) Oibt. Cod. J«r. Eccl. tit is. (6) See the before quoted eonititn- 
^- ^. . tion of Caidisal OtlM>boiroi, p. U» 
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chttfich to the parisIuoiierB. Yet so, that if the cuatenf hid 
been for the parish, or the estate of a particukr person^ Id 
repair the chancel, that custom shall be good ; whidi is plainty 
intimated by Lyndewode{a ), as the law of the church; and.ii 
ako confirmed by the common law, m the books of Reports(ft). 
But as to the obligation resting upon the parson or upon Ae 
▼icar, he says, that the books of common law say nodu^g;. 
and so, it is wholly left upon that footing, on which the law 
of the church has placed it( c). 

In the case of Newsan and Baldry reported by Farresley (d), 
Zid de- in the first year of Queen Anne, the facts were, that the ocm- 
munion table was oi aniiquo placed in the chancel; that Aflve 
were ancient rails about it, which were out of repair; that dit 
parishioners at a meeting, had resolved to repair the chanod 
and rails, and to replace the table there, and raise the floor 
some steps higher, for the sake of greater decency; and, upoD 
refusal to pay the rate, and a prohibition prayed, the court 
was inclined to think, that the parishioners might do these • 
things ; because they are compellable to put things in decent 
order, and because, as to the degrees of order and decencyt 
there is no rule, but as the parishioners, by a majority, do 
agree. 

The point, whether the parishioners could make a rate to 
repair the chancel, was also moved, and such a case alleged^ 
between Rose and Hawkins in the 9th William 3. in which a 
prohibition had been granted; but in the present case, dial 
point had not been tried below, and, therefore, the court sttd 
it was not before them. 

Impropriatort 11. As rectors or spiritual persons, says the same autho- 
reptir cbao- ^ nty (e), SO also Impropriators, are bound of common rigki^ to 
^ik^du^^ re/Miir the cfumcels. This doctrine, under the limitations b»- 
t&M tberein. fore expressed, is clear and uncontested, and the only dM» 



(a) In hU GIoM. on the tame con- (•) Lyodewode, as abore. 

ttitation. (d) Mod. Rep. by Farresley, pt. viL 

(6) Ventr. Rep. voL ii. p. tS9. Mod. p. 69. 

Rep. voL ▼. p. 389. (f ) Gibe. Cod. Jor. Ecd. lit. is. c 5. 
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tpkyj ^saya the bishop, is in what maimer they shall be com- 
peDed to do it Whether by (a) spiritual censures only, in like 
Baimer as the parishioners are compelled to contribute to the 
lepairs of the church, since impropriations are now become 
hj-fees; or whether by sequestration, (as incumbents, and, as 
it. should seem, spiritual impropriators of all kinds maybe com- 
pdled;) since impropriations, before they became lay-fees, were 
imdoubtedly liable to sequestration; since the king was to en- 
joy them, in the same manner as the religious had done, and 
nothing was conveyed, but what the religious enjoyed, that is, 
die profits ocer and above the providing divine service, repair^ 
tiy tke chancel, and other ecclesiastical burthens, and since the 
g»ieral saying(i) of all rights which any person had before, 
may well be extended to a saving of the right of the ordinary 
in this particular ; which right he undoubtedly had by the law 
and practice of the church, not abrogated, so far as had come 
to bis knowledge, by any statute whatever. 

This point was twice under the consideration of the courts, 
jm the reign of Charles 2. anno 22 & 29; in the first of which 
it is 9aid{c), that the court inclined, that there could be no se- 
qoeatration ; and in the second, notwithstanding the foregoing 
argoments, the whole court, besides Justice Atkins, held that 
die lay-4mpropriator was not to be sequestered. 

• 

. Besdes what has been already said, the learned prelate adds 
the fiiDowing observations: — 1. That although, as was expressly 
^dfeged, diis power had been firequently exercised by the Spi- 
ritual Courts, no instances appear before these of any oppo- 
sition made. 2. That, in both instances, judgment was given, 
Bot upon die point or matter in hand, but upon errors found 
in the pleadings. 3. That one argument against the allowing 
die Ordinary such jurisdiction, was ab inconvenienti, that such 
alkmanoe would be a step towards giving ordinaries a power to 
vicarages ; as they might have done, and firequently 
before the Dissolution. 



(^ Ventr. Rep. vol. ii. p. 3d. Mod. (6) 31 Hen. 8. c. 13. 

Rep. part L p. tt58 ; part ii. p. tb^ {c) Gibi. Cod. Jar. Eccl. tit. is. c. 5. 

C 
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tN^ Mi rit tke III. Repairing of the chancel, says Bishop Gibion {a), i$ m 
frosre- discharge from contributing to the repairs of the ckmrdk. 
^^ This is supposed to be the known law of the churchy in the 
Gloss of John de Athon, upon the legatine constitutions of 
Othobontjs; where speaking of the repairs of the church, he 
gives his opinion to the same efiect (i). The bishop condndee 
this to be also evident from the ground of the respective 
obligations upon the parson and parishioners to repair, the 
former the chancel, and the latter the church ; which was evi* 
dently a division of the burthen, and by consequence a mutual 
disengaging of each other, from that part which the other 
took. And therefore, as it was declared by the Court of King^s 
Bench, Michaelmas Term, 18 Jac. 1. in the case of Serjeanl 
Davies(c), that there could be no doubt but the impropriator 
was rateable to the church for lands which were not parcel of 
the parsonage, notwithstanding his obligation as parson (il) 
to repair the chancel. So, when this plea of the farmer of «B 
impropriation, to be exempt from the parish rate for repairing 
the dilapidations of the church, because he had repaired, and 
was liable to those of the chancel, was refused in the Spiritual 
Court, it must probably, says Bishop Gibson, have been a plea 
oflfered to exempt other possessions also, from church rates* 

Hf^fUnn] (tlK- Spiritual dignities, says the above authority {e), in time of 
lipUttp^rntn ^'^cft'^o"! ^f© ^ be kept free from dilapidations and waste; 
4^kpUimu»M and cites the stetute of the Sd Edw. 1. (Westm. 1.) cap. SI. 

A. I>. l$ii7S, which enacts that certain things shall be kept and 
MUMtainnd, " and in the same manner shall archbishopriok% 
bUhoprlclcHi ithltaclGN, churches and all spiritual dignities be 
kctpt hi tlnin of vtic*ittl<in« To which the bishop adds in a note, 
that it beloiiKitd ilit Jure communi, to the dean and chapter of 



(ii)Uibi.(!<N|. Jiir. Kitcil. III. Ift. 0. ft. rector compotam expennmni circa 

(6) III till (iliMM, iiii thu wiirih '< A4 hivjotmodi Fabricam, et etian lega- 

htM ItfNfNl Mr," lifl Miyi, ** Mr^t »iilm, tonun td osiuii Fabrics reiietDiwa et 

|)«r cuiiiiiMiicliiiiin, tmoiirrrtiir rrrior onioiimi comimUiam.'' 

h ■iiin|iiibiiii priVAUiiilli I mill imnou (c) Appendix, No. X. 

eilniUiir 4 rm A ri ■ollriiiiillnti Imprn- (d) Reb. Rep. vol. ii. pp. 730 Sc 74f« 

UrnUa "— %»lilrb a IhiU ftirthrr on br (f) GiU. Cod. Jar. Ecd. tit. xxiz. 

•xpUlRt, by adding <• Andlrl argA rap. 3, 
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1 diocese, as well the care of the possetsione, as of the juris- 
cliclion of vacant sees (a). But, more anciently, the care of 
ike poeeessians was m the hands of a particular person, called 
CBeomowuu, or steward, who was a standing officer in every 
dmrcfa, for the administration of the revenues, according to 
die order of the council of Chaleedan, and divers other suc- 
iwfding coiincik(i). And, since the ancient canons for the 
^peetfy filling of vacant sees, are not in force here, it were to 
be wished, says his lordship, that some sure method could be 
fixed and established, for preserving palaces, gardens, orchards 
and demesne lands, in as good a state as they are left by the 
preceding bishop, and from those dilapidations and destruc- 
tions which are oft times occasioned by long vacancies. 

By a provincial constitution of Archbishop Mepham{c), it is Dflapidttort 

of ccclcsi&s* 

ordained, in order that they who spoil or dilapidate the houses tical honspn, 
or estates of ecclesiastical persons may not escape unpunished, ^^L ^nJ^j" |j^ 
lliiough the difficulty of citing them ; that if they cannot be |J« '^!^l J 
cited personally, nor have any known dwelling, they may be found. 
cited in the parish church or cathedral, and whether they be 
fiNind or not, they shall be proceeded against in the place of 
the oflence — credit being given to the person citing, that tiie 
citation was due, and all the judges are commanded to assist 
one another* 

By liie statute 18 Charles S. c. 11. it is provided, that Persons mis- 
diis act of his majesty's most gracious, free and general terhlisof'ec^ 
paidoB ** shall not extend to any person or persons whatsoever ciesmsticai 
who have entered into any messuage, lands, tenements and cepted out of 
hereditaments, called fabrick lands, or possessed themselves f^n? ^^' 
of any rent or revenues given for the repair of any cathedral 
cr other church, or who have sacrilegiously enriched them- 
sdves by converting the plate or utensils, and materials, of, or 
bdonging to any such churches, to their own private use and 
advantage, for or in respect of the said crimes only. 

(fl) Sext deer. lib. i. tit. vi. cap. 40. (6) Chalc. t5. t. Later. 5. Rem. 3. 

Lyndewode, on the conttitations of Vaar. 63. 56. 

Boniface. (c) 5 Edw. 3. A. D. IStS. Lynde- 

wode, Edit. Ozon. p. S9. 

C 2 



r 



36 



CHAP. I.] 



ECCtBSIASTICAL DILAPlDATIO^tS. 



liahle to diU- 
nidBtioiis for 



the oteL 
, lUll. 



A prebendary leaving a houne, by deatb or cession, out of 

repair; he or his executors shall be liable to a suit of dilapi- 

ir'noiannexed 'iotion{a), although it waa not annt?xod to the prebendal stall. 

■ This was declared by the Court of King's Bench, in the 35th 
Charles 2. in the cose of Dr. Sands ( b ), against the executors 
of his predecessor, the residentiary prebendary in the church 
of Wells, where the bishop appoints to each prebendary what 
house he thinks fit. For although the house is not parcel of 
any particular prebend, it must be assigned to some particular 
prebend; and when it is so assigned, it is part of the prebend; 
thererore prohibition to the Spiritual Court was not granted. 

Long leases being often the cause of dilapidations, it was , 

■ enacted by the statute 13th Elizabeth, c. 10. " and for that 
long and unreasonable leases made by colleges, deans and 
chapters, parsons and vicars, and other h.iving spiritual pro* 
motions, be the chiefest cause of the dilapidations, and the 
decay of all spiritual livings and hospitality, and the uttef 
impoverishing of all successors incumbents of the same ; that 
from henceforth (c) all leases, gifts, grants, feofiments, convey- 
ances or estates to be made, had, done or auffercd by any 
master and fellows of any college, dean and chapter of any 
cathedral or collegiate church, master or guardian of any hos- 
pital, parson, vicar or any other having any spiritual or ecclfr* 
siastical living, or any houses, lands, tithes, tenements or other 
bereditanients, being any parcel of the possessions of any such 
college, cathedral church, chapel, hospital, parsonage, vicarage 
or other spiritual promotion, or any ways appertaining or be- 
longing to the ^anie, or any of them, lo any person or persana, 
bodies pohtic or corporate (other than for the term of ona> 
and-twenty years, or three lives, from the time as any such 
lease or grant shall be made or granted, whereu{>on the accus- 
tomed yearly rent or more shall be reserved and payable yearly 
during the said term) shall be utterly void and of none effect^ 
to all intents, constructions and purposes; any law, custom or 
usage to the contrary anyways notwithstanding." 



(■) OH>«. Cod. Jiir Eccl. lil. »iii. c«p. 3. 
(0 A. U. loJ 



W Afpeadh, No. XI. 



Long Eeelaiastiedl Leases to 



On such long and unreasonable leases Bishop Cribson says (a) 
in his learned commentary on this act, that corporations aggre- 
gate might always let such leases without confirmation ; and 
so might sole corporations, with confirmation, imtil this act 
was made ; as none but bishops were restrained by the statute 
of the Ist Eliz. But by this statute, all other corporations, 
sole and aggregate, are put under the same restraints that 
bishops were ; and the two acts were of the same tenor and 
ibrm. 

With regard to the meaning of masters and fellows, it in- EztendB to al 
dudes, according to Lord Coke\ opinion, fai the case of the desiattical 
Matter and Fellows of Magdalen College, Cambridge (*), P^^^ 
all colleges, by what name soever incorporated, and of what 
nature soever the foundations be, ecclesiastical, temporal, or 
mixed f the statute being construed as that great lawyer en- 
joins most largely and beneficially, against those destructive 
leases. — For the same reason, although the act says ** deam 
and chapter,** it extends (c) to chapters where there are no 
deansy and though it is said, *^ master or guardian of any 
hospiial,** yet it extends to all manner of hospitals, by what 
name soever they may be incorporated. 



(•) GUm. Cod. Jar. Bed. tit. xzxi. 
cup* 4. 

(*) Appendix, No. IX. Wherein %hk 
p r ofe n nd lawyer aayt ** le dit act de 
IS Elis. ad ce toots foits eoottme 
b cnrfci al ment a pretenter tonts in- 
fentioas & eTasions encooter le Toier 
iaftentiaii de netme act^ come appiert 
la per divers resolations le report. Et 
amd qne oooTent foits ad ce tenns, 
^ne on le statote dit maister et Icllowes 
dasean coUedge, soit le college incor- 
porate p m le nosin, on per le notme 
de gardian de fi^llowes, on gardian Sc 
tehoUen, oa garden, fellowes St scliol> 
Ven, on nuUster & scbollerp, on pro- 
voit, Mlowns at MfaoUaia, o^ per 



asean nosme de corporation, et soft 
le coUedge tenipon|ll por advancement 
de liberal arts and sciences, on a edor 
cater jeanes in bone literatore, ofi 
mere ecclesiastical, on mizt, chescnn 
ticl colledge est debu le provision d6 
cest act : mesme la ley on le statate 
dit maister on gardian dascnn bospltil, 
soit le hospital encorporate per ascna 
aater nosme, on soit ceo on sole cor- 
poration, on corporation aggregate de 
plasprs, le statute, extend a toots nuin- 
ntrs des hospital et tU de etHeru, 
car cet act toots foits ad ewe benigne 
et favorable constmction.*' Lord Coke's 
Reports, part xi. p. 76. 
(c) Mod. Rep. part L p. fOA. 



ECCLESIASTICAL DILAPIDATIONS. 

With regard to the words " or any other," it has often been 
declared and adjudged ( n ), t)iat this statute is a general law as 
it concerns all the clergy, though at first much doubted. But 
it was always agreed, notwithstanding tliiti general clame, that 
bishops were not included, because the statute begins witki 
an order of the clergy inferior to them (b). Concerning perum 
or persons &c. that are comprehended in this restriction from 
taking long leases, it was for some time after the passing of 
this statute taken, says Bishop Gibson, in practice at least, 
that the king was not so comprehended, but that long leases 
might be let to hivt as before; and in fact some such leases 
were accordingly let. But it was resolved (c) in the parliament 
held in the •iSd year of Queen Elizabeth, by Chief JustioCf 
Popham and Artderson, and other justices, assistants to th| 
lords in parliament, that the Queen was restricted hy this a8% 
of which my Lord Coke has made a report in his fifth Ixxd^ 
in the case of ecclesiastical persons ; which resolution of th^ 
judges, says Lord Coke ( d ), was allowed by the lords and coisF- 
mons in parliament. One exception is made in these word% 
" other than conveyances, or estates had or made, by ai^ 
ecclesiastical person or persons, bodies politick or corporate^ 
not having power or ability by the laws of the realm, to makt 
the same." To the same point, in the 1st year of Kii^ 
James I. when a motion was made in parliament, upon tfas' 
bill then depending, and afterwards passed {e) into an aet| 
that the clergy as well as bishops, might be restrained from 
ahenatuig &c. to the crown, it was again resolved by the jus- 
tices' assistants, that they were already restrained by this 
statute; and for that reason were left out of the said biU. 



As to the leases, the covenants of which are such guiA 
a the estimatioD of the damages done by dilapidation, wlil 



{«} Co. Beji. part it. p. 76, &c. (d] Alipendix, No. I.\, ca 

Hod. Rep. part i. p. t05. SaviUe's dalvn College. 
Kep. p. 1 19. {() 1 Jur. i . c. 3, nititl«l " An A 

{b) Gilu. Coil. Jur. Ecd. lit. xiii. >Kninil the diminutlOD of tlic pos 

op- 4. tions of archbUhopricki and bisl 

(i) Ca. Kep. part xi. p. 15 b. ticks, Bnil fur mBiding itihiiidtliemt 4| 
tbe same." 
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through mistake, had been let by deans and chapters to the 
King, after the making of this statute ; the law (a) favorably 
supposed, that the King's assignees could not understand such 
doubtful points; and so upon composition made with deans 
and chapters the leases were made good to them by decrees 
in chancery. 

Concerning the terms *' other than for the term of one-and- 
twenty years or three lives/' although ecclesiastical corpora- 
turns aggregate says Bishop Gibson {b)^ are not within the 
statute 32 Hen. 8. c. 28. yet is that statute a pattern for 
leases by them made, in many things not herein specified* 
And as to leases made by a sole corporation, as bishop, arch- 
deacon, prebendary &c. according to this statute; they are 
not good without confirmation, unless they be also made ac- 
cording to the limitations of the statute 32 Hen. 8. c. 28. 

In regard to the accustomed rent, mentioned \n this statute, 
it was held by Lord Chief Justice Hale, as reported by Sir 
Tiomas Hardres (c), that the accustomed rent mentioned in 
this statute and in the 1st Eliz. c. 19, ought to be under- 
stood of the rent reserved upon the last lease, and not upon 
the first ; for that rent having been altered since, cannot be 
called the accustomed rent. 

In the statute 27 Hen. 8. c. 28, it provides, § 2, jthat it Lessees for 
does not extend to any lease made without impeachment of able for waste, 
waste, or for above twenty-one years or three Uves ; for if a 
lease be made for life, the remainder for life &a this is not 
warranted by the statute, because, says Bbhop Gibson (<f), it is 
dispunishable of waste. But if a lease be made to one during 
three lives, it is good, because the occupant, if any happen, 
shall be punished for waste. 

Although this condition of a good lease, is not expressed 
ki the statute of the 1st Eliz. c. 19, on the leases of bishops, 

(<) Roll. Abr. Tol. i. p. ^8. (c) Hardr. Rep. fo. 1693, p. 3f6. 

(6) Gibs. Cod. JiUt EccL tit. %x%i. (d) Oibt. Cod. Jar. EccL tit. xxxL 
cap. 4. cap. t^ Co. 1st Inst. fo. 446. 
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and the 13th Eliz. c. 10, on the leases of the clergy, yet are 
both bishops and clergy says Bishop Gibgoti{a) restrained by 
tlie equity of the said statutes from making leases dbpunish- 
able of waste: for says my Lord CoAc (i) concerning the 
13tli Etiz. c. 10, that " the statute was made against unreason* 
able leases ; and it is unreasonable, that a lessee shall at his 
pleasure do teaste and spoil; which holds equally in the case 
of biahopa, upon the statute of the 1st Eliz. c. 19." 

This was decided in the case of The Bishop of London t; 
TleA, wherein a long lease had been made by Bishop Botmer 
in the time of Edward G, without impeachmeitt of waste, and 
Web made great profit, by digging of brick-earth upon the 
premises. 



rMiitinem of fo^ uniting churcJies in cilies and towns corporate, made no 
dn"' ''dii"oiii' provision as to repairs of dilapidations in churches, a new 
lucburcbei. Etatute was passed in the 4th of William and Mary, c. 1^ 
which enacts that where any churches heretofore have been, 
or hereafter shall be, united by virtue of the suid act, and 
if the churches so united, was, at the time of such union, 
or shall afterwards be demolished ; that in all such cases, aa 
often as the church which was or shall be made tlie churcb 
presentative, and to which the union was or shall he made, 
shall be out of repair, or there shall be need of decent omfr' 
nents for the performance of divine service therein, that (ha 
parishioners of the parish whose church shall then be down- 
or demolished, shall bear and pay towards the charges of such 
repairs and decent oniaments, such share and proportion at- 
the archbishop or bishop that shall make such union, shall by 
the said union direct and appoint ; and for want of such di- 
rection and appointment, then one-third part of such charges 
of the re{)airs and decent ornaments which shall be made or 
provided ; and the same shall be rated, taxed and levied, and 





Who to rep^ dilafidaied Chapelit if 

in de&ult thereof such process and proceedings shall be had 
jad made against him or them, as if it were for the reparation 
and finding decent ornaments for their own parish church, if 
no such union had been made; any law, custom, usage or 
opinion to the contrary heretofore notwithstanding. 

Bui if both churches be tiamUng^ says Bishop Gibson {a\ 
ihen the repairs of dilapidations and ornaments shall be pro- 
Tided for, as they were at common law ; that is, by the pa- 
rishioners of each parish respectively. — It has also been de- 
cided by the courts (b) that two churches parochial being 
mited at common law, the reparations shall remain seyeral^ 
as before. VHiich was the reason why this particular statute, 
of 4W. & M. c. 12, was found necessary to make it other- 
wise in the churches that had been or should be united in 
Tirtae of the preceding act of 17tb Charles S. c. 8, for before 
that, the inhabitants even of a demolished church, were not 
oUiged to contribute to the reparations and support of the 
church remaining to which they were united. 

Of chapels subject to a mother^hurchf some, says Dr. Crilh Who are liable 
«a»(c), are merely chapels of easCy others chapels of ease and tiom or 
paroehiaL The repairs of the dilapidations of a chapel are ^^P^^ 
to be done, says the same authority (cf), by rates on the land- 
holders within the chapelry, in the same manner as the re^ 
pairs of a church, and consequendy there are the same re^ 
nedies for dilapidations ; and such repairs and rates are to be 
abo enforced by ecclesiastical authority. But the repairing 
of the chapel is, of itself, no discharge from contributing to 
the repairs of the mother-church, which though at first sight 
it may appear hard, hath this good foundation of reason ; that 
aB chapels, and all discharges from attending divine service 
at the mother-church were originally matters of grace and ^ 

favomr; and that the ease or convenience of particular in- 
habitants, ought not to be purchased with inconvenience and 



(fl) Gibs. Cod.Jar.Eccl. tit. xjULviii. (c) Gibs. Cod. Jar. Eocl. tit. ix. 
cip. 1. cap. 11. 

(6)Hsb.Rep.p.^.. (d) Ibid. 
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damage to the moiher^hurch ; in whose right it was spedalljr 
'provided on those occasions, that nothing should be doofl^ 
per quod prajudicium fieri poierai matrici ecclesue (a). 

Eietpt where But where a custom can be proved to the contraryt tiie 
pffoved to the Temporal Courts can give relief, as to the inhabitants of a 
****'"^' parochial chapelry as in the case of Brawn v. Paffrg (6), 

wherein the plaintiff prayed a prohibition to the Ecd e sia st icil 
Court of Durham, suggesting that they were a parochial 
chapel witiiin another parish of Northumberland, and thai 
the inhabitants of the chapelry had had time out of mind a 
parochial chapel and divine service, sacraments &c. and also 
had used to be exempt from the repairs of the parochial church, 
bells &c. in consideration of their being charged to the repair 
of their own chapel, and that they have usually repaired the 
same ; and yet the defendant, as churchwarden of the parish 
church sued them to repair the said church, the parish-beUs &c» 
and the prohibiton was granted (c). 

In another similar case, that of Wise v. Creeke (cf), wherein 
a prohibition was prayed, of the Court of King's Bench, to 
stay a suit in the Spiritual Court by the churchwardens of 
Adderbury in the county of Oxford against the inhabitants of 
BodUcuti aviUage within the parish of Adderbury 9 suggesting 
that they have a chapel parochicd^ and rights parochial^ and 
ratione inde have time out of mind been discharged from le* 
pairing the parish church: The court granted a prohUMon^ 
but ordered the plaintiff to declare thereupon, that the matter 
might come judicially in debate, whether such custom be good 
or not. 

A prohibitioB If a prelate punishes or sues any person in the Ecclesiastical 

Mlntt the Court, for non-repairs or dilapidation of church-yards, a writ 

ritual fbr lU- of prohibition from the Temporal Courts will not lie against 

^ ^ him. In the Besponsionibus BegOs, a decree of the King, 



chnrch-yanU 
arc. as beiof 
mmttert imrely 



(fl) Giht. Cod. Jar. EccL tit. ix. c 11. (c) Appendix, No. XII. 

(6) Lev. Rep. part U. p. 1QS« (iQ Appeadiz, No. XUL 



Ptmhiabh m the Ecelemtutieal Courts. 

m the Pravmeial CansiihUians ( a), the judges are direoted nol 
to fixrbid the prelates firom punishing certain crimes ; amongst 
which are the following expressions ; '* item si praslatus puniat 
pro Ecdesia non facta, Cssmeterio non clauso, Ecclesia dis- 
eoopertft, vel non decenter oriiata" &c. and the statute '* etr- 
eumMpede agatis** made in the ISth year of Eklw. 1. A.D. 
1S85^ in which certain cases are enumerated, wherein the 
King^s prohilndon doth not lie, recites that '* The King to his 
judges sendeth greeting. Use yourselves circumspectly in all 
matters concerning the Bishop of Norwich and his clergy ; 
not. punishing them, if they hold plea in Court Christian of 
•oeh things as be mere spiritual, that is, to wit*' enumerating 
naajr crimes, and t)ien continuing, ** also, if prelates do 
pmiiah for leaving the church-yard unclosed, or for that the 
dmrch is uncovered, or not conveniently decked, in which 
none other penance can be enjoined but pecuniary.** 



By this statute the bishops are empowered to compel re- Ecclesiastical 
pairs of ecclesiastical dilapidations, or of enforcing pecuniary, pan&babie in 
finesy for ncm-performance or neglect of such duties, in their Jgi^fc^SST 
own courts. 

Bishop Cribson in ( i) a note upon the salutation clause of this 
act^ says ** Although this is only directed by the King to the 
Kshop of Norwich^ and some have suggested that it was made 
by the prelates themselves; yet my Lord Co£^(c) owns, that 
it was proved by their books to be a statute, and that it ex- 
tendeth to all the bishops within this realm ; the Bishop of 
Norwich being put for example.** And to set that matter 
beyond all doubt, it is expressly by name called a statute in 
Ihe 15th section of the Sd & 8d Edw. 6. c. 13. 

Among other duties enumerated by Bishop Gibson ( d ) in Rnral dcms 
his iDstructbns for the deans rural, are, that they are likewise, i^ report cc- 
ss occasion shall require, to inspect the churches, chancels ^ffffj^/^ 



(a) Lyndewode, Edit. Ozon. fo. 96. (c) Co. 2d Inst. fo. 487. 
(6) Gibs. Cod. Jar. Ecd. tit. xlv. (d)Oibs. Cod. Jiur. Eccl. App. k l^i 
<ip. S, o. No. XIX. 
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and cfaapela, and the bouses belonging to the parsons and 
vicars within his district, and to give information of their 
decays and dilapidations to the ordinary. 



Maiien eon- Bishop Gtbson ( o ) in bis articles and directions in order to 

coming eccle- . , 

■iuticai di- a parochial visitation, has the following beads concerning ec- 

Iw'iiupected clcsiastical dilapidations, which are extracted as being equally 

'" "('id'^'^'''^ eerviceable to the ecclesiastical surveyor and architect, and 

the clergy of all ranks. 

. The Church and Chancel. 

I. As TO THB Fabrick, — Covering and roof; to see that 

they be good, and secured against rain. WaUs and doors, 

that tliey be firm, and the walls well plaistered. Windows, 

that they be well glazed. Floor, that it be paved, plain and' 

II. Furniture. 

Seals, pnlpil, reading-desk, font of stone, communion table, 

chest with three locks and keys for the register book and other 

papers, bells and bell-ropes, bter for the burial of the deadt 

that all these be firm, convenient and in good order. ' 

III. The Church- Yard. 
That it be well and sufficiently repaired, fenced and main- , 
tained, with wnlls, rails or pales, as have been in each place 
accustomed; that it be also kept clean and decent; and that 
the trees growing therein, be duly preserved and ordered, for, 
the security of the church and church-yard. ^ 

IV. The Mamsion-House '. 

Of the rector, vicar or curate ; with the other houses, build- ^ 
ings and fences thereunto belonging. 

That all of them be kept in good and sufficient repMr ; and 
particularly, that the mansion or dwelling-house, over and 
above the repairs which are deemed necessary, be kept in 




(•■} Gilu. Cod. Jur. Eccl. Appendix, \ 15, No. XIX, fo. 1553. 
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*abdi(«) decent maimeri as b BuitaUe to the oonditioii of liie 
«dd rector, vicar or curate. 

The incumbent and churchwardens, are to accompany the 
tvcbdeacon on such visitations, after meeting him at and in- 
specting the chureh, to the mamianrhouie belonging to the 
aaid incumbent; and that, together with the other buildings 
ttid die fences, to be in like manner particularly viewed and 



The incumbent and churehwardens, as respectively they 
may be concerned and obliged, are next to be admanisied to 
repair the dilapidations and other defects, within such time 
m diall then and there be assigned by the archdeacon. 

When these are re-instated or otherwise repaired, the in- 
eomboit and churehwardens, are to certify under their own 
hands, and the hands of two or more substantial parishioners, 
at die next general vuitaiion of the arehdeacon, or within 
wich other time as he shall judge fit and reasonable, that the 
dflafridations and other defects are accordingly repaired. 

The certificate so made, is to be entered in the acts of the 
aidideacon's visitation, with reference to the former entry of 
the said dUlapidations or other defects. 

In case such certificate is not returned at tiie time appointed, 
then the incumbent or churchwardens, as respectively con- 
cenied, are to be proceeded against by ecclesiastical censures 
and penaliieSf until the said dilapidations and defects shall 
be repaired, and a certificate returned, in the form and 
manner before directed. 

' Among the examples fffea by Bishop Gibson in his learned Enmlet of 
snd elaborate work, on die statutes, constitutions, cancms fte. c^dMiMtiod 
of the chureh of England, which may be referred to by the dUspidstioaf. 



(c) ** Rcfieere ttadeaat cmUsmsr.** Othob. tit 17, de dom. ecd. refidend. 
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'edcletiastical architect and aurreyor tar precedents, are At 
foDowing ; namely, One, where WaUer Reynolds^ Archbiihop 
of Canterbury, one of the authors of the Provincial ComsH^ 
tuiiofUf bemg informed of dilapidatioiis being left by die 
Bishop of Litchfield and Coventry, issues his commisaioii to 
inquire and report upon the 8ame(a). 



Another is where a conunission having been issued to 
an episcopal palace, and a return being made by the 
missioners, how it could be ordered for the best, a licence or 
faculty to take down and rebuild the same was aceordinig^ 
granted (b). 



A third is, the return reciting the archbishop's 
setting forth the obligations upon incumbents to employ al 
monies received for dilapidations within a year; and in oCber 
cases to repair within two months after notice, upon pain of 
sequestration. Notwithstanding which, several incumbents 
neglected to repair, and therefore he requires them to be 
admonished to do it upon pain of sequestration. Thtf nanwi 
of the incumbents so admonished are given in the latter piii 
of the return (c). 

A fourth is, where a complaint having been made of dilaiii- 
dations left by the incumbent's predecessor, a oommislaoii is 
issued by the Archbishop of Canterbury to inquire into and 
report upon the same (d). 

The next is, the archbishop's commission recites, that a 
canon of the cathedral church of Wells, had complained of 
dilapidations left by his predecessors in a certain fieum, and 
that the executors had in their hands sufficient assets to make 
reparation, but refused. Whereupon the archbishop granted 
a commission to inquire, and to compel reparation, if the fiu^ 
should be proved (e ). 



(a) Appendix, No. XV. (d) Appendix, No. XVIII. 

(6) lb. No. XVI. (e) lb. No. XIX. 

(0 Ik. No. XVII. 



J^ r wede m ii to be rrferred low tKf 



The foDowingi'is where a rector haviiig kft dilapidatioiUy 
wlaeh rested upon his executors or administrators ; all his 
goods were put under sequestration by the archbishop in sa* 
tiriaction of such dilapidations (a). 

Another is, where the chancel and houses of a rectory 
being greatly dikpidated^ by the neglect of the rector then 
fiviogt a sequestration of the profits was issued by the axch*- 
Ushop, and, the cure being first provided for, reparation 
enjoined ; with the usual denunciation of spiritual censures 
against all who should hinder or impede the same (&)• 

Again, a sequestration having been relaxed by the arch- 
bishop, upon caution being given to repair, inquiry is directed, 
whether any such repairs have been done, and if not, seques- 
tjn&na is to be made again (c)« 

The next precedent is upon the petition of a rector, to 
make sundry alterations in his parsonage-house, when tiie 
archbishop issues a commission to inspect the same and make 
a return {d). 

After this inquisition and return had been made, concerning 
•ihe proposed alterations to the said parsonage-house, by which 
jts state and condition was reported, a Ucence was granted by 
'the archbishop to demohsh and rebuild, according to the tenor 
of the said return (e). 

Wlien a church is too ruinous to be repaired, or is placed Remedy 
•in an inconvenient site. Bishop Gibson (/) gives a precedent ^hnrdi u too 
niiich occurred in the reign of Queen Elizabeth, and a form ^^'^^^^ ^ 
rftfae letters patent {g) which recite that the old parish church 
of Woodham Waters in the county of Essex had become 
fdnous and dilapidated, and moreover was very inconvenientiy 



(fl) Appendix, No. XX. (e) Appendix, No. XXIV. 

(ft) lb. No. XXI. (/) GiiM. Cod. Jar. EccL App. j 4. 

(c) lb. No. XXII. No. X. 

W lb. No. XXIII. (g) Appendix, No. XXV, 
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fituatBd fior the inhabitants to attend dinofi is^rviM ihenvh 
her Majesty granted her royal licence to erect a new. one .im-% 
more convenient place, and orders that the said newchuidhi^ 
. should in future be the parish church, and be usedand fisftr, 
quented as such, notwithstanding the Statute of Martmaimm i .^. 

All these examples, the originals ' of which are ^Tea 4j^i 
length in the Appendix, will serve as so ma^y .prefedentfUf^)4| 
guidesi, to the beneficed clergy, as well as^ 4t^eiB>ywh'fipfli^ 
and surveyors in such cases* . ., ,,. ..^ ^^i 

SomtnpmritA After the preceding general rules and laws, I shall jMropppd 
SutScaa diia- ^ IP^® ^ selection of a few reported cases which bear .HP9^ 
pt^maod ecclesiastical dilapidation, waste &c. , . .t. . 

• 
ComiteM of III Trinity Term, 15 Charles 2, it was moved in the Kji^'f ^ 
if mmm mii5 ' ^»ch, for the court to grant a prohibition to a parson for 
spot si i s s t digging new mines of coal in his glebe ; and also fcur fell{ng 

trees which grew thereon; for that it was waste and probjh 
Utable by the statute (a) against prostrating trees &c. X&)w. 
But the court held, that it would not lay for the mines^^Jbi^ 
if so, no mines in any glebe could be now opened. ^ j 

V 

ft 

CtfeofBUhop Ab action was. brought, saysiV!?&oii in his J&jg^, ^i.^, 

•galnttBUhop ^^^gV* ^S Bishop AwKJf^j/i, agamst the sonand^.b^ir^^fllf^ 
Ayimer. predecessor Bishop ^y&ntfr/ and obtained a sentenee.iQ.»die 

Court of Arches against him for 4,210/. as damages for suffep: 
ing dilapidations in his palace and cathedral. And, because 
the son had not a personal estate from hb^ father suffioenli 
to satisfy the damages, the Lord Treasurer Burleigh was dcH 



(•) 55 Edw. 1. « We do prohibit Uie weU to relieve the partiUoMft «Mi 
psnoot of the charcfa, thet they do bettowiof upon fheai the umm tnmi 



oot prenine to feU them ** ( the trees vMeh we wiU not ceansad tabsdsai^' 

la the chwreh-ymrd ) ^ dowa msd- hot we wUl conmend it whea it is 

visedly, hot when the chmncel of the done." 

chnrch wants necessary repantions. (6) 5 Mod. 917. Roll. Rep. part H* 

Neither shall they be converted into p. 813. Bolstr. vol. iL p. t79. lb. 

any other nse, unless the body of the f ol. Ui. p. 15S. Le?. Rep. part i* 

chnrch do want repair ; in which case p. 107. 
tiM parsons of tlMb eharity ihsU do 



WUUam of Wyieham suing for DUapidatioM^' 46 

med to bring a bill into parliament for the sale of as mucb of 
Bishop Aylmers estate, as would discharge the same. This 
measure of Lord BurleigVs was both wise and equitable, es- 
pedally when it is considered that the lands and recU estate 
which descended to the son, were purchased with that very 
money which ought to have been expended in the repairs of 
the episcopal palace and cathedral. The heir, however, 
tfloc^t fit to compound with Bishop Bancrofts for a con- 
ddenUe warn of money, in order to prevent the makmg of a 
law to enforce him to pay the whole. 

Dr. Wood, Bishop of Lichfield and Coventry in 1687, was Dr. Wood*a 
mapended by Archbishop Sancrofi for committing waste, and ^^^* 
■nffering dilapidations to his episcopal palace and other eccle- 
riastical buildings. The profits of his bishoprick were se- 
^pies toe d and the palace rebuilt therewith (a). 

That the practice of valuing or assessing damages for ec- Bishop Eden- 
desiaatical dilapidations, and of suing the offender for them, is dilapidation* 
«f very ancient usage in this country is proved by Fuller our wJ ^^S^ ^ 
i mua Me church historian, in his history of the worthies of 
En^and (6), who in narrating the life of William of Edendon, 
Bishop of Winchester and Lord High Chancellor of England 
ik tbe reign of Edward 8, says, ** that some condemn him for 
vfeiftibiDg Feier, to whom with SL Switkin the cathedral church 
of HVlsdiester was dedicated, to pay aU sahUs collectively, to 
lAoai Us newly-erected convent at Edendon was consecrated, 
s uJfeeiii g his episcopal palace to decay and drop down whilst 
lie rraed up his new foundation.** " This" says our worthy 
hfttmiTrin rather Hibemially, '* he dearly paid far qfier his 
dlKfj^** when his executors were sued for dilapidations by his 
William of Wykeham^ the celebrated architect of 
** an excellent architect " says Fuller^ '* and 
Aerefbre well knowing how to proportion his charges for re- 
pBatioD,** who recovered of him the sum of JC16S&. lOi. (c) 




(a) Mod. Rep. part xii. fo. t37. (c) Bitliop Godwin's History of tlie 

{i) Wiltsliire. Bishops of Wicchetter. 
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The Bishop 
of Durham'* 
cate. 



as dumgiei # vtst ntai in Aam dayu Berfdet A}% hk ^Xi^ 
ciitoTB y0en fenced to make good Ae rtandiag atedB-of Ilia 
bishofirioki whkh in his time ^as imfaiftd to . tba ^mnibar 
bf 1566oKeii| 4717 wethers, 8521 ewos^ Smi hoM ^xsi^iSK 



swiM. 



'iff-' 



»*•- 



>* \ ■\.\i\\^^. 



Lord Cote informs us (a), ^^^^ ^ * psnrtiaMfnit Md'i^ 
Cariide, in the Sdth Edw. 1, was passed •mtable tfteasMa4 
to the effect, Aat great complaiat was made t» theiKjagji^ftlilSft 
Sir Anthony y Bishop of Durham, had committsd; waata*aiMl 
destruction of the woods appertaining to Us church im- ttie 
bishopriek of Duriiam, bjr gift, sale and ill mansysnantiotod 
fiir erecting forges of iron and kad, and borning chatepak>ito 
be used m the said iron and lead works to the disinheiilialia 
and impoverishment of the church, and in prrjndiiTn i nf itln 
king and his crown and of the chapter of Durham* To.nkpik 
the reply was, that he be inhibited by the Court of Chaooofy 
from committtng further waste upon the lands <^ his ^ll«viill«i 

By this it appears, says Lord Coke {b\ that ^. ptfUaftMRt 
«eferred him to the ordinary remedy of the cotanmoii laViin Ais 
ease, by awrit of prohibition in Chancery; or» sayaSir Sw$m 
Degge (e), when a bishop or other clergyman Domnut. wails 
Upon the woods or lands of his church, a prohibWMt .saay be 
thus sued in Chancery, or in the King's Benoh^ t^ KpfohXiiit 
him ; for etclesis eH infra €etaiem ei in cuHodia donM fegis, 
qui tenetur jmra ei kseridikUes 4ffusdom mmm Unem ft .4k- 
fendtro* 



1.- : 



■ Nil • .1 



(«) Co. Rep. part S. fb. 49 a. ^< El 
tnr ceo on notable resoltuion in par- 
liament tenot al CarUtle in ann. 55 
Edw. 1. fait cite a cest effect, car la 
•nr complaint fait (in cenx parolz) 
▼oille nostra seignior le roy entendre, 
qne Sir Anthony Evesque de Dnresme 
vast et destmit toot ies boys apper- 
tetuant a son Eglise in LefeK|oerie de 
Diiresmei y done et vende et mauvai« 
gard ct poor rearer dei forget de 
ferre ct plombe et ardrc carboni Ac. 



dont al noatre seignior leiisyiieiiiit 
i|¥owee dol JE^gli^^ i^: Tf mit I'Off^^y 
Letgiise avant dit se^re disberite et 
impoverie, in projuui'ce * Je ' '^nosure 
aelgnlor le roy 'In ss «onm^'%lf^ae 
Chapter de Dnresme. ita r e sp s nsaw 
tU \ Inhibeatur per breve 4^ cfi|cel- 
laria f piscopo et roimstris snis ne fad- 
aiit vastum de contentis In petitiooa." 

(6) Ibid. 

(e) Degge's Pars. Coons, part I. 
cap. viii. 



Vmnomg Cams eUetL M 

^ Ak frfaa^riM»:tbe ArdiUihop of Dublia fiimd 800 midu, other similar 

Hi Jk rf h^ B B liBg^at.forMi I bebngiiig to liii wdibnliopriek i ^^^' 

mAimmmmia) Abbot of Wertmiiuiter^ in tbe 15th jmur of 

lEfagiJobH:. A..D« 1£18| was deprived becauie be bed wasted 

ll|a levenues of his church or abbey. And it Beeint» says Sir 

If^ge{b\ by several books of the common law(c), 

liby die annul of di» chnieb Vk/tmmid% Aat incase a 

abbot) porier &o. waste the lands, woods or kousea 

MfUnrebirdi) be may be deposed or deprived by his anperior : 

teiifai*!^ appesm dearly, that die &uk in this case lies heavy 

ij^ilblji who have the viritstion and superiority, and do not 

llihesosae a g a i p stithe wasting and deetractkm of the buildinga, 

•koiaae^JWioode fto* of the cfaurob ; and that the successon 

shMlli>fliot'be pot to eeek reosedy against executors and ad* 

lilBktialsto% who are too active in endeavours to avoid such 

^^pbfiaiBts, whish however they are compelled to by the before 

fiOlidf^Ciitntoof lS£lis.e.& But this act, says the same 

ariAMtfily fsO,^ ghros tio remedy at common law, because by 

aaotlMr aet passed in the same parliament (/) all such grants 

^aariaUio^iddlrawd any person or persons of their just acdons 

lit i wadw^ d void; eo Aat the plamtiff, be continims, has 

^mfkdk wMHidy ia both eases. Suits for eodesiastwal dilapida* 

4taM^'Myi^ are most properly and naturaHy io be sued in 

4lui'>S|iMldsl or Ecclesiastical Courts; of which courts, says 

'Mdfi^Hj Tkwm^f in his Luminons Systematic Avrangement 

.toC^^Iiiflil't£^ib*ri%^ J^^ m the time of oujf Sa&on 

iaoastea^ ^were not disthwt firom the civil; but the bishop of 

the diocese, and the alderman, or in his absence the sheriff ^ 

tbe oeunty, used to set together in the County Court, and had 

tliesw tbs cognisance of dl causes, as well ecclesiastical as 

tAffi ; il* sop^or deference being paid to the bishop's opinion 

J^'^qiiEptiial matters, and to that of the lay jud^ in tem« 

. f ff at>, .,;Bul tbo clergy claiming a separate jurisdicdon, the 

^ 'Kit etMbgik. 1 tfl h. 'so. (0 Sir Simon Oef^e. 

'iiii't}tigt% Pan. Cma. t^srt i. (/) is Elis. c. 6. 

a^J'^ll (jg) TUonvAs'H S;79teinatlc Arrange- 

(e) fOHen. 6. 46 c Co. Sd Inst ment of l>ord Coke's 1st Institnfe, 

p. «04. f Hen. 4. 3 6., &C. Sec. ▼ol. iii. p. 333. 

(rf) Cansa, 10. qn.9. 
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two jurisdictioiia aftet the Omqatkt; were 0epcmled («)^r«-p 

They weie again united under Henry UheEyrabributii want 

8Don after separated under Stephen. These courta4vrt|.-]v Wim 

Archdeacon's Comif which is the lowest Ecoleaiaiitigiil Cftwilfc 

being held in the archdeacon's absence b^ore a jud^i^ mgtf 

pointed by himaelfy and called his official; and. its juiiad|# 

don is sometimes in concurrenee with, Bometiiaes>iit^feMllir 

sion of the Bishop^s Court of the dioeeae. • From keBQ^fiig 

appeal lies to the bishop, stat. S4Hen. & cu 18* .iS^ tXlie CJMf 

Miory C&urt of the biefiop, which is held in »his ondmdinl 

for the tiial of all ecdesiastical causesi aiising witluqtjl^ 

diocese ; and of which the bishop's chancellorp ori UsnOiMv 

missary^ is the judge; whence an appeal lies to the arnhbislnfip* 

Ibid. J 3. The Court of Archee^ or Archbishop ot.Qmtmx 

bury's Coart of Appeal; whereof the judge is caUedihejdiiM 

of the arehee; because he anciently held hia court in the,clilll|ld|| 

of St. Mary-le-bow, (Sancta Maria de Artubua) tbougti t^ 

Ae principal Spiritual Courts are now holden at D<¥^tQQiSQpM' 

monsi His jurisdiction, as dean of the arches and at.*|fc% 

archlMshibp's principal official, the two /offices being liUnitid 

together, extends, to recmving and determinipg apysh Awil 

the sentences of all inferior Ecclesiastical Courts withmhtllPI 

pirovince. And from him lies an appeal to the ki^g 'iB-HC3kB%i 

eery, (that is, to a Court of Delegates appointed under thto 

king^s great seal) by stat. 85 Hen. 8. c 19, as supvena^Mad 

of the English ehureh, in the place of the Bishop of^tRonn^ 

who formerly exercised this jvrisdictbn(iV 4. Th»\6oml$ 

of Peculiars^ which is a brandi of the Court of Arches, iMi 

ing a jurisdiction orer all those parishes, dispersed throilgli 

the province of Canterbury, in die midst of other dioceaes* 

which are exempt from the ordinary's jurisdiction, aii4 tl^ 

subject to the metropolitan only. From hence an appeal Hoa 

to the king in Chancery. 5. The Prerogative Cot^t, ifhiik 

before a judge appointed by the archbbhop is established 

for the trial of all testamentary causes, where the decpaatd 

has left bona notabilia within two different dioceses; in whiek 

case the probate of wills belongs to the archbishop of the pi^ 



(a) Hale's Hist. C. L. 102. Selden 1, in Eadm. page 6. 1. 94. 4 Inst. S69. 
S Bia. Com. 61, 6f, (b) 3 Bla. Com. 65. 
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HsMr* by'^My of speoal picroigatiye. From henoe an appeal 
Ite^byi^italttle 85* Hen; 8; c 19, to the king in Chancery. 
W IFUetCiMivf i0f Delegates f whidi is appointed by the king's 
MttaAiriMernndep hiagteat seal, and irauing out of Chancery, 
Mtufia' 26 Hen '8;"c. 19-; and is the great Court of Appeal 
ltfMBil''edde8iasliaal causes* This oommission is frequently 
flind-'with IsRpds^ spiritual and temporali and ahrays with 
JMgei' ef llle courts at Westminster, and doctors of the civil 
ItttrJ 'Bat when the king is a jmrty, the appeal does not then 
tt!«»^Un m Chancery; but by 34 Hen. 8. c. 13, the appeal 
ihidlM'lo the biriiops &c of the upper house of the convo* 
Mttfar4tt the province, in which the cause of the suit arises. 
iHtt a w iwP D in the province of York, the appeal now lies to the 
altMlUidp and his duree bishops. In the province of Canter- 
lMUpy,^t6 iflie rest of the bench of bbhop6(a). When the 
itteglrita are e^naUy divided in opinion, so that no judgment 
Mi 4fei!fff<6non»ced, a commission of adjuncts may issue(i)« 
Ti^ A^ Odw^ m iiSiO H of BevieWf which is sometimeii granted, in 
ettMraMrdiflary cases, to revise the sentence of the Court of 
I Mfegh tea ; . when it is aprehended they have been led into a 
I ft tfmhl error (e). These are the principal courts of ecde^ 
sUitiCal joriscUction } none of which are allowed to be Courts 

*ji\j •I'll.'.'. L 

^> JUnowg.'tfaei duties of churchwrdena {e). Sir Simon Degge (/) Powers and 
^api^itfiliA among other things, it is their office to take care of charch- 
4hai)YiepiJrt of the church; and in the articles promulgated in dUap^atioDtr 
lliiSft ,4Hild. to be inquired into by the churchwardens and sides* 
«i{|pi<iltfj9imy, parish wjthin the arcbdeaoonry of Canterbury, 



•J'Ot) i'Bfi.0MB«t80, S.S4, CbrUt. 

■ le\ 4,Imt. SU. S Bla. Com. 67. 

' 'i^^*BBidut0fie in hit Commentaries, 
(■oLiL/ pu 994^) s^fs, that dmrcii- 
mwdcos are tbe guardians or keepers 
•f tiie chnicb, and representatives of 



the bodjr of the parish. Tbdr datiei, 
says Lord SUHvell *» were originally 
confined to the case of the ecclesi- 
astical property of the parish over 
which they exercise discretionary 
power for specific purposes. 

if) I>egge's Pais. Comis. part 1. 
cap. xii. 



* fiaggird*} Reports in the Cunijstoiy Cotut of london. 
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of clinrchea 
mod cbapeis, 



of partonage* 
llOUMt &c. 



•• 



wlMfmnto^ hj virtue of their oatlui' they are to nate ammtm 
ieverallj ; the first i§^ ** ^riieAer jmxt ckarek av cAop^^vMt 
die ehaneel thereof be enflkiently mainteined in aU ttiaanerdf 
needful tfepanuianii both within and widiont; tho-ivalb >aBd 
covering thereof strong and ckae^ th^ w i ndowa weS* ^baei^ 
the floors, paved pkin and even &c." The ISdi mns ** wbetfnt 
IB your parsonage or vBcarBge*hoQ8e^ with all edifioea' thiiaitt 
belongings kept in good reparation t" > i >. .' 

Similar artiolas were abo ordered to be anawefed< on* wattle 
at the visitation of the diocese of London^ by EA^yn, BiilMfl 
of London in the ISth year of Queen Elizabeth ; in the ibM 
vititation ot Mekard, Bishop of London m 1604 1 in dl»"flllil 
oetropoHtan visHaftion of JRiciard, Archbishop of CanletlMffy} 
in and ft>r ' the dioceasa of Exetefi Norwidi, '€hfchesMf{ 
Bt« David's, LkndafT, Hereford, Worcester Bath and'VnfiMl} 
and Coventry and Li«iMietd in I60d | In the onHiai^ VisltttlUtt 
of GedrgTt Archbishop of Canterbary in 1618; hi Aaetjf JMiti 
Bishop of Norwich in 1619, and Many othett Mbsd ^te dH y 
thereto, all of which tend to the aame sakitary mA. "'>'^'v»vi 

In the IHer guoeundam oan&nMn diseipKha etdM^ Aflgt^ 
eanasy Anno Domini 1571, in the article on dmrdbWdf^AAHi^ft 
is ordered that the churcfiwardens shall see that the dVdftiBik 
be diligently and well repaif^ ^h lead, tite, Ihhe' aiid '^BuA i 
ahd the canons of 1603, ^ 14, says to the same ellect, ^'^EJDNI 
eurabilnt nt eceleslfls, plumbo, tegula, materia, vitro, SSH^mHoSt 
et probe reficianter.* Dr. Ayliffe, in his Par^ergon, obMSVIft 
on thj* sHSde of thi^ <Saflon la^, that it id th^ dhtf }dhVk 
churchwardens to pttMH the dildpidaiioh of the ckakcet'iikd 
wutnrioi^kouMe bdonging to the reetoif of vicar; a^ Ve BtaSl 
also, that it is equally the dnty of the rector or vicar topreiHk 
the dilapidaiion qf the nave, where by custom it beIon||ii' fo 
the church-wardens or the parish to repair it. 



If a ntati hang up bells in a steepte, says Sii^ JSimok 
Degge{a), they become church-goods, and are, by the stp^ 



(s) iHgee's van. Coetti. part u «ap. sU. 



tot* tl Hmu 4u 6. 1A panMi «f the fir^hold of tho churobf 
mA h* Mttiot tiwMfbra aftenrards Temovt- them, fof if hm 
iom-ihrn mgr be taed hj the oharchwardens, to whom tiie 
^mltoifimad poanarioK of the goods of the diuceh belmgi 
tkoMgh tfce pro p efly of tiiem ii in the pariri)loiier8» So, if a 
Mho the organ oat of the chtnvb, the churchwardens 
lunre an. nction of trespaes agaiiml hiin> became the organ 
bdfliigs to the parishioners, and not to die parson ( a )• 

'^Jbnptopliators, or lay or timrofier holders of church prefer* Impropriators 
iMttli M dislii^nufihed by Sir WUIiam 8pelman{h)i firom ap* pairdUapida- 
pVUpriators or eedesiastical and appropriate holders of such ^^"'* 
piifpeiiljr, are bound to the repairs of dilapidations to the 
K si wN ef their livings; and by the statute of Henry 8* cap. 1. 
^% m knpropriaiar «iay sue and be sued in Ae Court Eccle- 
yilWtol* The statute 57 Geo. 8. c. 99. which repeals those 
oCrthlf «lsl Hett« 8. c 18. §| 25. 2S. 80. 89. 84. & 85| the 
MUlHee^ & c 18; the 18th Elia. c. 9. ^8; the 8d Charles 1. 
eitl^ %8. enacts, hi the 14th section^ that incumbents^ whether 
parson or layman, not repairing their houses of residence to 
Ae satisfaction of the bishop shall be liable to the penalties 
I|f-Jii^<4resi4ence5 until the same shall have been pet in good 
ind^stfMent repair to the satis&ction of the bishop of the 
^kyoepei And by section 88 of the same statute} it is enacted^ 
jft^liitebBn be lawful tot the bishop, upon the applioatian of The bishop to 
J l Hy He ot o^ vicar or siwitual person holding any benefice, the S|j*Je?to'd^ 
iriiple^Bfpfit or mcome of which shall have been allotted to the ^^^\ from en. 

^^^ ■ rate 8 salary 

fnftfit0§, to albw such reetor, vicar or spiritual perscm to deduct for repairs to 
fffti k^mh therefrom in any or each year so much money, not amount^ 
«IQOeediiig^ In any case one fourth part of snch profits or iar ^^ ^^**^ 
Oi^liei or 4>f the salary asugned to the curate, as shall have 
l^een actually laid out and expended during the year in tiie 
lepeir of the chancel, parsonage, vicarage or other house of 
residence and premises and appurtenances thereto belongii^, 
in respect of which such rector, vicar or person as aforesaidj 
or his executors, administrators or assigns would be liable for 



incer- 



mmrm 



(€) Rolle's Abr. vol. i. p. 393. (b) Sj^iniiiQ on Tithe»| cap. xxix. p. 137« 



iUiii|iitliilkiiM to the succeaaoit; and k ja alBO.enaietod :A0k it 
ttimU h»ilir«iiil'for».thei bUhop in likv. manner' toiaU^w.ripiy 
rcwtuTi viciur or person as afovesaid, having or hfjding.imj 
baiMifioe« the profits or income of wluch shall not exceed JLfiML 
per ammm, to deduet and retain from the salary aOolftajIsto 
ibo curate in each or any year» so much money as sballi 
been actually laid out and expended in such repairs as 
said over and above the amount of the surplus remaiiuqg^< 
such profits or income after payment of the salary allotted i 
the curate, so that the sum so deducted, after laying out 
surplus, shall not in any year exceed one fourth part #f the 
,. ' , . skdary' allotted fio the curate. 

• •, 

ntiapidaiMMM . The dikpidatians ef the chancel are to be repaired ^,lkm 
to bt repaired expense of the incumbent of the living, whose propcirtg^ ft 
by^the lucnm* j^ generally held to be, whether tlie benefice be an ajqpB^ 

priation or an impropriatian; that is, whether it be e^fofsi 
\rf%.9fMkuul person or a layman^ except in certaii^, 
mentioned elsewhere, in which the custom of some of j 
. parishes of London prevail to die contrary. The chanoid is 
held by some authorities to be the only freehold, that the.fsi^ 
son has, LordCo£^(a) saying, that the parson imparsommh, 
p§t8(ma impersimatuM is he who, as the lawful incumb^t^ is 
hn actoai possession of a parish church, and with whom l|ie 
diinrdi is full, whether it be presendve or impropriate^ mai, 
forther, thai parson persamot in the language of the ^ law^ is 
she rector of a parish church, and is called permma ecelmimi 
because he assumeth and taketh upon him the parscn ^oitll^ 
church. But the whole church and glebe js morei i 
' hdd to be Us-fteehoUv aitheugh custoin^haa in joma 
-exonerated him from the repairs. . ^^o 

. The parson is chargeable with the repairs of the^ ^^hd^antl^ 
not only becanae of the profits which he receives from biuying 
therein, but also in respect of tjbe canon (6) law, wherein 
Oihobonns enjoins, that none through covetousness^ may n^ 



(a) iKt lii«t. to. oOOa. 

(6) Othobon. «Ie dofnihu> rccIrMaium leHcicndis. 



Whi^'Momg^^i^ihe FM^hald tmd what mi. ^7 

.^IriBt lii^ houtes, the Indiop or archdMCon, shall admonish 
•.^e'WfxatlbeBm eo veiMur them; and inoaae^iof nqgleet, the 
^^tiflto]^ ahidl do it at the charge of the mcttmbent. The same 
^^<ttio**ls deoreed, ooneeming ehamsels, and prelates are to keep 
>{tiliM ^Mm houses in repair. And it was the oinmoa of the 
'^Jftidj^ of the Common Pleas, that the Spiritual Court may 
"^l^iteitr^fle^piestratum upon an wmpraprkOe parmmage for not 
>re|i*Mig the chancel of the church. But it is a question 
^lAmMher it can be done for not repairing a parsonage-house* 

^^ ito ^ai M BDsin g the dilapidations left by a deceased MCtar or How to suets 
iricar, the architect has often to discriminate between what ^ the teSSU 
bdongs to the fisimily of the deceased, and what to the free* ^^^^S^Sl 

'4UMl ^'Clie living. In such cases the following^ rules abbre- a^' 
^ ^tfited'Aeom decided cases may be found usefiiL 

ii9'<o|r% piorion sows his glebe land, and dies before it be i^Spr Land aowa 
- ^i Nii pitig 'j and his successor is admitted, institnted and^ mducled crops bdoag. 
^ ^gfore'^ he-com is cut: it shall go to the executors or. adminia- 
^r^bUMniTof^hedeoeaasd; but, they most pay tiliies thereof to 
-'Mlke'iKUMsftor<a). 

>i t^dnUagat'thiit are aflizad .to the tenement^ and are made "^^fj^^^ 

:)f^^aiMliof >tiie fieehold, belong to the successor and not to tthe 

iiOKeaiftonr or administrators ( i)« Therefons, the glass annewd OIsm, 

«^K tVtlbe>iUndows of the house, and offices, belong to the soc- 

'^'mtimi^ and way dilapidations or defects diereunto betenging 

o rliii a l che J¥alned,».becauaa they are paroeL of tlw:housc^ >and 

YiUtBHMiKb'itDu the naiLt faioumbeut And. although tht.|wede- 

^WMaavf UmKlft shsIL? have -put* thslB jb or |[laaad itfieaA at'.bis 

own expense, yet being pareel of the house^ neither he. nor 

. his executors can take them away without danger of punish- 

'^Wttit fol» 'Wfsste; Neither is there any material difference in 

!4iii^* 'wlM^er die glaas be annexed to the windows by nails or 

f^Hk^mf oibcfr manMrt becaose having been once affixed to the 

firediold of the church it cannot be removed, but must be 



(«) Rolle's Abr. vol. i. p. 565. (6) Swinbnrae, p. itl« 
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oottsidevtd mm the pr oper ty of die new ineumbcttt tbr Us fili^ 

and dUapidatioiM dieieoii nwoiied acootdngly («)• 

. i ....1 

Wainscot, Tho Mone ii to be observed widi r^giid to wnncet» ilMP 
bemg annexed to the hoosi, by whomsoever k mmy hsve iMas^ 
even by the Ute incumbent himself, it is pared of the t to »' 
ment And whether it be affixed by nails great or smaU^ by 
soTDWBi or by irons or holdfasts driven through or ittMi the 
wall, posts or partitions, it is parcel of the fireehold hoWiFW 
it be affixed, and if the executors remove it they shall be 
punishable^ for having committed waste and dilapidalwnat^). 



. .1 



2^^^ *^^ ^^ ^'^^ ^y f^"^ ^^^ wainscot, but any other sodtfika 

affiur affixed to the freehold^ or to the ground, with moittr 
and stone, as tables damumt, leads, mangers and such lika9 
for these belong to the freehold, and are to be left for the use 
of the successor, and dilapidations are to be assessed dMtoon 
aoeordingly(r). So also mUtstomes^ antUst doors, ieytt«rie^ 
dow skuHers &e* are cotindered in law as parcel of the ftei* 
bold and appertaining tiwreniito, and therefore bdonga le the 
anccessor {d\ Pictures and glasses, though generally epedl^ 
ing are not part of the freehold, yet if they are put up in tlie 
Ben of wainscot, let into and instead of a pnneli or affixedirlMMl 
otherwise wainscot would have been put, th^ must go to^ the 
euccessor ; for the fatw holds that the house ought net to eemia 
to the successor maimed or dis6gured (e). ^' *'- 

lielr«looiiif. If an incumbent enter upon e parsonage-house, iti whiib 
are hangings, grates, iron backs to chimneys and soeh IBle^ 
not pot there by the last incumbent, but which have gone from 
Bttccessor lo euccessor; the eieecutor of the last Ineimibent 
shall not ham them, but they shall continue in the nature of 
heMooMOBt but if die hue inemabeni fixed them there ^iMy 
Ibr Ue own coni^e uie nee, it appesrs, that they are to be deemed 
as Aanitur e or household goods and go to hieexeontoiB (/)• - 



(«) Swinb. p. iSU (e) Vernoii'ft Cbao. Reports, 508. 

ih) Ibid. Law of Test 380, 381 . 

(«) Ibid. (/) Co. iftt lost 185. Bora's EccL 

(tf) Weatw. p. 61. Law, vol. ir. p. 305. 



; j?!ri«Btef(Ohi|pcAij evcpir i|. aonexf cl to 4he ohmcfa, mil kt Pritate dm* 
»e|iaired by ^ owa«r% but oilmmUe^ if Ibe^ li* jphtifio ^^ 
iAapeb(ii)» The inhabitants of a prednot where there is li 
iilllK>^^ Aio^bit faiA paroehial ofaapel, and dbough tiiey f6{ttiif 
i^'fimstneverthetess of eonimon right contribute to die reptin 
oCn^ie l»o|her i^i€h(6>. And Dr. G0dolphm{c) in Us 
4ftyf<rtiWiiniiQaw»igiWi, says it is contrary to oommen rights 
lillt jmiona who have a diapel (^ ease in a Tillage ahoidd bo 
4iiriiiTgpd firom repairing the mother church ; for it nay be» 
te^tUdr that the church being bttUt of stone^ may not have 
ne04#daMin<ii9paration within tlie memory of man; and yet 
Aat doth not discharge them without some special cause of 
being shewed. This most be specially borne in 
^fbyithe^ andutact when he is sunreying paroehial dilapl* 
4aliais» 

■4.11 '■.!'■ 
' ■ ** .' ■ - 

ar JIM I sfty* SUr JEfeiiry jBofle, mYiJMAhridgmeniqf CkseMimd 
gjipfaCipliff ii^ J&oip {d)f if the inhabitants of a chapelry psob 
WBJh^j^ ^ discharged time out of mind of the reparation of 
#Ml 4|M|tb^; ehureh^ a prohibition wiH lie oa such anrmisei 
All4<iP lite tipe of William 1 (^) the inhaUtaats of a cfaapriry 
lril)i«lia;4iarishy were prosecuted in the Ecclesiastical Comt; 
tVMM4>yiqring towards the repairs of the paridt church; and 
4MI ^ea^iramtlha^ ttiose of the chapelry nerer bad oontributid, 
Ihlisigbi tt^; had alwajis buried at the motiber churchy liH 
about the reign of Henry the £ighth» when the bishop was 
pwfailed on to consecrate them a burial-place, in consideration . 
4if fjVhieb they 4^p^eed to pay. towards the repairs of the mother 

;i,^VblN»iii9teapptaied«ponthe libel, and Lord jBToft, Chief 
Jnsfiqeybeld^ that die laJiabitants of a ehi^ky nay prescribe 
fc^Ae Mmpt flaow repabriiil the mother churohi as wliidiw ft 
bmiea m4 ehriprtfsw witfafai itself and bath nerer eontrSnttod 
to Aa JiKidier ehnch^ For in that omoi it shaft be intended 



U) Oh ta lUM. p. 489. (d) Ron. Air. ▼<n. ii. p. S90. 

(4) dibe. Cod. tb. 197. RdU. Rep. (e) Ball and Cro8S| 8slk.Kep. voL L 

^l.ii.p.t65. Hob. Rep. p. S0. pp. Id4 sni 165. 
U) Godoi. p. 153. 



^ CHAP. I.] . Jicfe^EmjsxiaAi' Bif a£ix>a9^(9;ks» 

W^nulp, imd Doi; a latter erection in.ea«e.of the iohabitants of 
itm chap^lrj) &r they had buried at the mother church t|U 
J^enry the Eighth's time, and then undertook to contribute ^ 
the repairs of the mother church. Now although, at the first 
fight, this may seem somewhat hard, yet it has thb gog4 
foundation of reason; that all chapels, and discharges t^Q^ 
fittending divine service at the mother church, were originafly 
. matters of grace and favour; and the ease and convenieq^^of 
Pfurticular inhabitants, ought not to be purchased with incont- 
venience and damage to the mother church; in whose ^gfat ^|t 
jraB specially provided on those occasions, that nothii^ slfoi|14 
be done in prejudice thereof (a). The repairs of a chapeLaijQf 
tp be made by rates on the landholders within the chapelry^d)!^ 
the same manner as the repairs of a church; and such ^^atfp 
are to be enforced by ecclesiastical authority ( 6 )• . .. . j. 

Two torto of In many parishes, the churches have two chancels,, a gi^tatcTp 
^^^^^^^ belonging to the parson, and a lesscTf built at the end, beloi^ 

ing to. the patron of the Uvmg or impropriator. In surveyoi^t 

the. dilapidations of these appendages to churches, the arc^ 

tect must carefully discriminate to whom he assesses the repawn 

tte gnatcf ^ereo£ It is clear, says Johnsanie) in his Eecldritulieifl 

^^**^'' Xoiof , that the use of the chancel was entirely in the ?iqfift 

whoever repairs it; and that the Reformation left the. rig^ 
of the parson and vicar as it found them ; and that tbesjasfyff^ 
it is a very groundless notion with impropriators, that thej 
have the same right in the great chancel that a noblemaii 
has in a lesser. In the case of Clifford v. Wicks and Tfnofiip 
seiul{d), it was held, that a general grant of part of the cbim^ 
oel of a church by a lay impropriator to A. his heirs and . a«H 
t^^s, u not valid in law; and therefore such grantep.oc thfi^Q 
claiming under him, cannot maintain an action of trespi^ss fiNi; 
pulling down his or their pews there erected. Fpr.if sudi a 
grant were good, said Mr. Justice Holrotfd, in another case.(e)j 
.it would take the chancel out of the jurisdiction o{ the ordi- 



(a) Gibs. Cod. Jar. £cd. p. t07. (<f) Bar. St Aid. Rep. vol. i. p. 496. 

(fr) Ibid. (e) lb. d07, 508; aUo see Pcttman 

. (c) JoiuM. Eccl. Law, p. f ^ . c. BrkigiT. 



DUaptdiOima qf-Prebendal -Homes. 01 

mty, 80 that it linght -be desecrated or filled with seats wUdi 
tadght descend tdstrtagers and exclude the parishioners. 'The 
<9ianifiel was muCfieiiable by the rector without consent of 
fSHi drdfautry befiire the dissolution of the monasteries; and 
Ae'geiieral savfaig in the 81stHcfn.8. c 18. §4. leaves this 
l^bt as it existed before. 
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'Iftestt'feM^ chancels are supposed by lawyers, says iToAii* and the 
Sm'ta), to have been buQt for the sole use of those noble 
pmoiii^ who erected them; whereas it is ckar the great chan- 
iH&'yirert drigfaially for the use of clei^ and people, but espe* 
iSiiSfy' 16r the celebration of the Eucharist, and other pubHc 
diRtii' dt ^ligion, there to be performed by the curate and 
UCi^lfssistants. That the parsons repair these great chancels, 
does not at all prove their sole right to them ; for they were 
bound originally to repair the church as well as the chancel; 
and of common right the repairs of the church are still in the 
pttrsOn, it is custom only that eases them of that burdien. If 
arr^' seats annexed to the church be pulled down, says Sir Seats p«iied 
SiifUm Degge (b\ the property of the materials is in the pax^ ^"^ 
soU^ ahd he may make use of them if they were placed in the 
dliiJlr£E''by any oiie of his own head, without any legal *au- 
tboiiHy'; but for the seats erected by the parishioners upon 
i^dl^'adihority, it appears, from thd same authority, tiiat the 
j^lU^rif^ ' 6t the materials upon removal is in the parishioners. 
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' KPiMirveying the dilapidations of prebendal houses, it may Prebeodsl du 
b6 'irenf^fer the ecclesiastical surveyor to remember, that a ^^^ "^ 
ftffSD^ndinry leaving a house, by death or cession, out of re- 
pair, he or his executors, as the case may be, are liable to > 
smt'bf^' dilapidation, though it was 'not annexed to the pre- 
beiidal stall. This was declared in the Court of King's Bench 
in the 35th Charles S. in the case of Dr. Sands, a residentiary 
prebenda:ry of the cathedral cKurch of Wells, who brought 
ab action for dilapidations in the Spiritual Court against the 
executors of Dr. Pierce, his predecessor. The Counsel on 



(«) Johns. Eccl. lAWy pp. t44, 5. (6) Degge'i Part. Conn, parti, clu It. 
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tiie odier ride 8hewed» diit in that chnrdli there are «|ght 
reridttithrf preliendariesy to whidiy fer the purpooe of eneoiH 
nging them to reflidence, there are eight hoasea bekmgmK. 
That to each prebend, there is a house belonging, bat not in 
any home m eertahi, the bishop having the pririlege of «pH 
pointing what house he thinks fit to each prebendary ; bnt Ihe 
must app<nnt one. Hence they inferred that this house went 
not in successioUi nor is it part of the corps of a prebendr'fiMr 
that he was a prebendary, and had one house assigned to 
bin, (and so was Dr. Sands;) and afterwards upon the decA 
of another prebendaiy, another house. But Mr. Justice J&hes 
answered, it is true here are aght houses belonging to d^^ 
rendentiary prebendaries, whereof each prebendary de juri'h 
to hare one ; that no one house is assigned to any p arlicuH r 
prebend, or is parcel of any particular prebend, but ought t^ 
be assigned to some particular prebend, and when the bisiiop 
doth so assign by virtue of his power, and not by Tirtue of 
any estate he had in him ; then it is part of the prebend, and 
• shall be liable to a suit of dilapidation ; therefore there on|(Iit 

to be no prohibition (a). ' 

Ao actioa on In a late case (b) from the Church of Ely, it was decidM 

dtMSTiu'r ^''^ "> <^<»> <" t^« "^ ^' dilapidadons of a pnbendd 
orprebendal bouse, may be maintained at common law by a succeeding pre- 

coaunoii law. bendary against his predecessor who had resigned. But as it 

appeared by the Statutes of the Church of Ely, that the re- 
ceiver of the Chapter ought to require the prebendaries tb' re- 
pair their houses, providing them with the necessary materidb 
from the funds of the church, and as he had neglected to 4> 
this, the plaintiff recovered from his predecessor only the ex- 
pense of workmanship, the Court being of opinion that die 
materials ought to have been furnished him by the church. 

It is now settled, by the above case, that an actioii on tbe 
case for dilapidations lies at common law ; and it makes no 



(a) SkiD. Rep. p. ISl, pi. 18. 

W fiaddiSe v. Doyly, Term Hep. v*l. if. p. 650. 



CappkMVkmial IHIapidMHtms. ^ 

SSkatmdBf aays Dr. Bum{a)t whether it he brought egaimt 
the executor of the incumbent, or the incumbent hhn>elfj who 
lu|i acoepted other preferment. 

. r^Skf the ease o£ Browne r. Ramsden, where a Tiear sued fiyr ^^^^ <^' 
dilapidations, and averred that he was seised In right of the 
jfjtparage of (X and it appeared that the premises in quesdon 
jpppre, copjrhold, and devised in 163S, to the Master and Se» 
i|io|e Fellows of Trinity CloUege, Cambridge, in trust, to permit 
.Ae,?]car of C. to take the rents and profits, after deducting 
diaiges for duties to the lord of the manor, and for necessary « 

ll^aira. It was held, that if the estate had been in fee the 
kgal seisin would have been vested in Hie trustees, and not in 
jiainttff as vicar : but as being copyhold, they were not within 
.t^ statute of the 9 Geo. S. c 86. and dierefore the use was 
not executed according to the statute. 

i 

• _,, Where successive rectors had been in possession of land fer where soeeM. 
above fifty years, and in an action for dilapidations, brought hate left dila- 
by the (dien) present rector against his immediate predecessor, P^^^<""* 
it appeared in the case of Wright v. Smithies ( 6), that the 
phohite seisin in fee of the same land was in certain devisees 
i apce the statute of the 9 Geo. S. c 86. and that no convey- 
SQcewas enrolled according to § 1. which enacts enrolment in 
the Court of Chancery within six months after execution of the 
deedi nor any dispositbn of it made to any college &c ac- 
ooffdiog to § 4 ; it was held that no presumption could be made 
of esaj such conveyance enrolled, which, if it existed, the 
party might have shewn, and consequendy that the rector had 
no title to the land : as the statute avoids all other grants &c. 
Jp. trust for any charitable use made otherwise than is thereby 
directed; though in fact it appeared that one of those devisees 
was the then rector, and that the title to the rectory was in 
Mol College, Oxfiird. 

In an action for dilapidations by a vicar against bis prede- Cq^yhold vU 
cesser, in the case of Broume, clerk, v. Ramsden (c), the plain- daUons. ^ * 



(«) Bnrii. Ec. Law, voL IL p. I5ty n. h. (&) Eact Rep. vol, z. p. 409. 

c) Tannti Rep. vol. ▼iii. p. 559. 
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tiff stated in. his declaration that die defendant was seised oC 
the premiseB in question in right of his.vicarsge. Therjjfe^ 
mises were copyhold, and were devised to the Master^j)^ 
Senior Fellows of Trinity College, Cambridge, in trust, to pyr*, ; 
mit the vicar for the time being to receive the rents and pfP^to . 
(the charges to the lord, and expemes of reparati(m$ bfi^ 
Jirsi deducted); held, that as there was no seisin in the visfirj 
Ihe idbintiff could not maintain his action. 

«lrl 1 • 

2^1^?^^ A sequestrator of a benefice, says Dr. Bum (a), (tlroi|g||| 
M f wi tfmttoiu a creditor) is a kind of bailiff to the bishop in whose dioeeae 

the diIa{ndations have occurred, and to whom tl^e writ ^ 
levari facias is mandatory, and who is, in a general fens^ 
to be considered as an ecclesiastical sheriff, and his office is 
only ministerial, as was held in the case of Walwyn v. Am^ 
bery {b)\ and he will be liable to dilapidations, as inseparable 
from the benefice, and not to be disjoined from the duties of 
the sequestration, even by the authority of the bishc^ aa. 
held in the case o( Hubbard v. Beckfard (e). [As to the h 
mediate execution of the writ, see the same report, page.SU, 
note ^;] and that the Court have the same power over the 
bishop in such a case, as over a sheriff; see the case of I%e 
King V. The Bishop of London (d). Thus, says the Doctor, 
he may be sued for dilapidations in the Bishop*8 Court, unless 
the sequestration has been determined and the accounts midf 
up, as decided in the cases of Whinfield v. Watkins (^), ^n^ 
Hubbard y. Beckford {/). Sometimes when the houses an^ 
chancels that the incumbent is bound to repair, are ruined and 
ready to fall, if after due admonition they shall delay to be|;iii 
to amend the same within two months, then the bishop of tjiie 
diocese, that time being elapsed, shall sequester the fit^jts 
and tithes till those defects are amended ; and, says Dr. 0^ 
dolphin {g\ though the admonition proceed from the arch- 
deacon, yet the bishop only has the power of sequestratioiu 



(a) Bnrnl Eccl. Law, toI. ii. p. 157. (f) Pbill. Rep. vol. li. p. 5. 

{h) Mod. Rep. vol. L p. t60. (/) Ibid. Dotc. 

(c) Haggmrd't Rep. vol.i. p. 507. (g) Repertorlum Canonicnm, Ap- 

(d) Dowl. it Ry. Rep. woi. i. p. 486. pendix, 14. 



ArekUeeU fhnidhe funuthed Mk l^^fieatUms. OS 

If an appeal be made against a sentence of ^uestratloni and 
lawfitlly prosecuted, the i>arty sequestered, says Archbishop 
iSl^iij/oreJ (a ), is to enjoy the profits, pending the appeal. 
It bii' usual, says Waisan, in his Clergyman^s Law {b\ for the 
eide^ttfical Judge, to take bond of the sequestrators, if ell 
an 'truly to gaflier and receive the tithes, fruits and other 
ptMtti^ and to render a just account. And those to whom 
the sequestration is committed, are to calise the same'to-te'' 
published in the respective churches, in the time of divine 

SUflOCa 

'B^ kfler the dilapidations are repaired, the sequestrators 
rddiae'todefiver up their charge, they can be compelled, says 
the.saine Author ( c), so to do, by the ecclesiasticalJudge ; 
and 'if' they being called so to do, shall delay to give an ad- 
coiint, it is usual for the Judge to deliver to the party aggrieved, 
die bdiid ghren with a warrant of attorney to siie for the pe- 
ni3ky theitebf to his'own use, at the common law.' 

'III surv^ing dilapidations, the architect should be fur- Schednles or 
nish^d with the schedule or specification of the fittings, finish- of the bniid- 
iD^ fixtures &c. of the ecclesiastical residences, that he is deffvered^ to^ 

d^i&jfi^ to survey. Uie torveyor. 
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' Vy'lU^^'authOrity of the 87th canon, the archbishops, and Sach specifi- 
aB'lliAops within their several dioceses, shall procure, (as ^yg'lfr ter- 

m'ncib as ih them lieth ) that a true note and terrier of all the '**" ""•* ^ 

made. 

gfeb^s, larids, meadows, gardens, orchards, houses, stocks, 
inli^ttients, 'tenements and portions of tithes lying out of their 
pariaheiB, which belong to any parsonage, vicarage, or rural 
pvfibend, be takeii by the view of honest men in every parish, 
by the' app<nntment of the bishop, whereof the minister is to 
be one. And it is to be laid up in the bishop*s registry, as a 
pei^etual memorial. Dr. Godolphin (d) says, that a copy of 
SQch terrier or schedule properly exemplified, should be kept 
also in the church chest. 



(«) Lyndewode, 104. (c) WaU. Clergyman't Law, c. SO. 

{b) Wats. CleiioraiaB'i Law, c. 90. (d) Rep. Cao. App. it. 

E 
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These terriers, says Jokuam (aX 9xe of greater wa&amtj 
in the Ecclesiastical Courts, than iheyara in the Tempoiiil; 
for the EccIesiastiGal Coarts are not allowed to be Ckwti of 
Record; and yet %rea iq the Temporal CSourtf, they m^ ff 
seme weight when duly attested by the registers i s p o ciaHy if 
ihey be signed, not only by the pafpoa and chiarckwar4inN 
but also by some of the substantial iahahitantH ; te if thaf lis 
signed by the parson only, they can bono evidcaod fi» bip^ 
So neither ( as it seemeth ), says the Anonymous Author of 
the Theory of Evidenee {b\ which is quoted as of autti e ^ 
by Mr. Tyrwhitt, in his last edition of Dr. Bunis EeeleMtmi- 
Heal Law, if they be signed eiily by the pavson and- chovch- 
wardens, if the church-wardens are of his nmwinafiniu Bml 
in all cases they are certainty strong evidenoe against liiepamp 
who has left dilapidations. 

Ecclesiastical surveys or terriers of the temponEtisi of t|i 
clergyman in every parish, made by Tfftne of the bsruniiMm 
tioned canon, are to be kept in the bishop's register-oflBoa^ as 
ruled by Mr. Justice Maedbaatef, in the Common ^ms, fai'Ae 
case of illf&r V. jRw^ ( c ). 

ttSttbi^ The following extracts from a form of a tsrrier, i^Mtt'lpy 

Mnrey or Dr. Bum (d), will show the ecclesiastical surveyor die natvs 

of such documents, and their utility t6 him when sorveykiy 4» 

dikptdations of a benefice, or in taking them when M^aiilid 

or rebuilt. 

A true note and terrier of all the glebes, lands, niiailiJIi^ 
orchards, houses, stocks, imple ment s , te ne me n ts , ^aMam'it 
tithes and otiier rights, belonguq; to the viearage -aart jkM^ 
church of Orton, otherwise Overton, in the ceaaitf of Wdtt* 
morland, and diocese of Carfide, nowin Ae uae said 
non oSBiekard Bum, derk, vicar of the said Awrdk$ 
made and renewed according to tiie old evideneas and 



(«)EceletiasUcalLaw, P.S4S. («) 8lr R. Gwimm*t Repofffi if 

(*) Theory of E? idence, p. 45. Tithe CaMt, p. 14O6. 

(i) V9LUt.p.400. 



Fans # OB Eoikmuiiomt JStmmtif. Iff 

Mge eff tlie uokst inhaliitonte, this lOlh day of November, 
a tM jpwrof our Loffd 1749^ by the appoiutmoil of die Right 
iSather in God, MUAaa^d, Lord Bishop of CaMde, 
'gdmarf wisitatien^ held at Appleby, in the aaid counQr, 
aJoKiaidf the 8th day of June, in the same year; 
wA esUUbed before the Reverend and Worahipful Johm 
Wmgk^ Daetor of Laws, Qiancellor of the afSwesaid diocese^ 
en^ite iWk dagF of November^ in the year aforesaid. 
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^ dated dwelling-house, in length fifty-one Description of 

fta^ m breadth nineteen feet within the walls. One thatched house^Atc. 
faifi^ ataUe, cow-houae and peat4iouse, contiguous to each 
^Amt^ wmimt the same loof, in length eigh^-one feet, in breadth 
tWMl^f^Ma Siet, without the walls. One other little stable, in 
Imglb tihirteen feet, in breadth twcdva fe^t and a half, ad* 
jobnpg to the peat-house at the south-west side and end. 
tmug Aei ehuMb-yard» containing three roods and nineteen 
Vmiikm^t^^mog t^ the grounds ^Jtoberi Tea^Me on the 
swrthji'ttf Jiftfaril AU&rsem on the west and north, and to a 
diwr bqlo ^ gip g to tbe said vicarage, called Prior Gbrth, on the 
esal: Mr walU and gaUtf ihereqf romnd abomi^ wutde by tke by whom 
pmiik. Hem, one ineksure called Prior Garth, containing °^ ^' 
ijum ioode and seven perehes, adjoining to the church-lane on 
At sonth; to the church-yard on the west; to the ground of 
Ritkmd , 4Ufr§Qfh on the north; and to the highway on the 
eail^i illHNms^. which th^re lies a foot-path from the vicarage^ 
honee to the church, but for no other purpose : the waU and «nd by whom 
Mjga em ike south, north and eatt, made hy the vicar; and on '^^P*'*'^ • 
As.fMfc fUlllVM U f^MMS to the church-yard^ by the parish^ 
««ln<«M gWkin,' iKmtaining one rood eleven perches, ad. 
jsWiy^tliefVaearagci {^arth, and to the ends of the bam and 
ilt'Am iip^ilw^0|]se,i on the south f to the highway on the 
VMkiyidmBHBth; and to the said gardi on the east : the fence 
9em4 ^ftmlimmk by tkepiear. Item, one parrock, oanteiniiq; 
%MSlBr^blir.perdies and a half, adjoining to Orton Green on 
the aouth; to the highway on the west; to the end of the 
4wif4IiagThouM on the north ; and to the vicarage garth on the 
€|S8t: the fence round aboui made by the ajean Item, one 
gurtfif oontainiiif one acre fifteen perches and a half, ad? 

s S 
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joining to the grounds of J6hn P&wletf, Daniel Tsiidale, ^ dhil 
Orton Green on the south; to the isM pBTtodk, bam imdigll^ 
den on the west ; to the peatiiouse end, garden ii»d'ldgli#0f 
on the north; and to a close belon^g to the 8lddtS< 
called Corn Close, on the east : the fence round aboui 
by the vicar, except that John Powley mated the fence Miriit 
it adjoine to hie groundt and Daniel Teasdale from thend W 
the bottom of the old Kme-kHn ; through which garth Bte -Hf 
foot-path for the said John Powley and Daniel Teaiddle tb^iw 
from the said grounds, and likewise a driving-way tbt HSuf 
sheep, which they frequented whilst the common field wto^dlih- 
inclosed, but n now become almost useless. Item, oneritt^ 
closure, called Com Close, containing one acre, one rood'ldtl^ 
twenty-one perches, adjoining to the said John Powley*B huMj 
and to a piece of ground before his bam called a Flee Roody 
and to his garth on the south ; to the vicar^s said garth on Aft. 
west ; to the highway on the north ; and to the hi gfai f ty Wft 
John Powle^B lane on the east r/A^ybi^ all ab(MlfiifA^ 
the vicar, except where it ae^oine to John Pawley^e gartli^mm 
bam. AO which said com dose, garth, garden and ^^sf^Moi^ 
hare been inclosed ground from time immemorial, and th'crTftiiF 
in respect thereof hath not repaired any part of the hi gHlihm* 
adjoining thereunto. Opposite to the same, on the north m$f 
is an mclosure made by Daniel Teasdale about nine yigiM^Mp 
by which the highway was made into a lane. Itdm,dhe'W^ 
closure called Fore Dale, containing three acres and lUkMJtt' 
perches, adjoining to the grounds of Robert TeoidiiU' "idP 
JohnNehon on the south; of John Nelson on the^Wj^olP 
John Powley BXiA Robert Teasdale on the north, and^'bfXok^ 
bert Teasdale on the east: off the fence made by tke'viiilii^* 
except where it adjoins to the said John NelsonVin^erdjlf}^§HK 
except half the length of the said John Nelson's ^&iii'€i^(^ 
from the middle to the east end, the said John iM^&iMr# jAMUil^ 
being a stone wall: from the east end of which in6h>iiitrt liii? 
a way through Robert Teasdale*B ground, wlil(Ai this pi^MerfP 
incumbent purchased of the said Robert Teasdate, to lUi ' W^ 
closure belonging to the send vicar ( but not to the vica^ijlfe^ 
called Long Roods, which is to continue for ever, and may bts^W^ 
use^ if at any time hereiiftrr the said two indosures (Fore Dab. 




'f§^J^Ojo^^JO^^%)^l^^ be ,ocfU{Hed by the same person or 
^S^^^H^x^Sf^'^^^^^'^ ixMflosure called the Greater Mill- 
^fg{^f^{^i{t§|fi|n{ -pne ^^icre» three roods, asd seven perches, 
tj^s^f^tfflrpuojd qS John Potolejf on the south; to a 

WH^f^i/fi^ and repaired bjf the, said view", on the west ; 
|(^^ ^fp^ 9f TiimasMeland on the pocth ; and of Join 
^^^iflll^ifi^,.!^ oa^ • oB the fence mada bjf the moar^ exeefd 
fj^^tj^ ^ifffff^ 1/wrds qf stane-waU at the north-east end, be' 
%HW^^\^ ?^^ Pott^jffy* Item, one other inelosure^ called 
I^J^li^ibrPV, contauung twenty-eight perches, adjoinuig to 
tf^gy^g^ay^, ^iff j/ohn.Powkjf on the south ; of Isabella Atkinson 
ifff^fi^j^e^l^^^i Isabella Atkinson and Thomas Ireland on the 
]|)^|jhg^^P|^..lhe said tillage-way on the east: the fence all 
flMjg^ ^|f.||^,9Jcar.*. through the south-west comer of which 
v^g^/^fff^^ is the ancient water-course ; the, said three last in- 
<^{f|BVffis wex& made out of the common field, by the present 
vfggffB^^g^ .^ Item, one other inclosure called Glebe Close, 

^j^J^cMsg^' containmg eight acres and three roods, 
tq the ground oiEUsaheth Turner on the south; of 
Bfygf^^ (fi'^rner and William Thwafftes on the west; of Wil^ 

'WV-r^^RP^Wi^f '^'^ tbenorth ; and to the common on the east : 
^fJVfff.^ Jfhe east end is made by the vioar,* at the west end 
if^§^S^h Turner and William Thwaytes: N. B. The right 
(^jjmjxiDg, the ienoe on the north side^ and on the south 
a^,,^|m ii^.^ dispute, and not yet determined. At the end of 
^j|li^ff^^ft^^^urner*% house, an oak gate is to be maintained by 
^^^piirilfQrs^of Coal Garth ; for which they are to eiyoy a liberty 
ej^iQgjr^ fnd, egress for themselves and families, and liberty 
o|^^^pi|fji^,^tde in the winter, from Martinmas to Lady-day, 
d<i^l||[,,«^\|it|^ damage as may be ; and of passing with peata 
%A^^4^ll^ m. ^ summer. Belonging to the said Glebe 
C|Mti^4g(^ .^fljf^filigried thfrewith, there is Ukewise a parcel of 
W^agff^J^^^^I^^ fi^9i9 ^ said g^te at Elizabeth Tumer'% house 
^Sdf 9fffj|lNtf^^^; ^ ^ ^^ Glebe Closer having the wall 
0||,^j^»I^{^ifNt^< juid ,ipeted/ out from EUfsabeth Turner^ 
glgpf^qj^ t^^lPgh^vM^ l^recidth three yards or upwards, being 
fliftjm^, ^m^ t^ifr^ugh the said Glebe Close. Item, another 
PfS^^i^'iSR^^^ the common field, call^ North Lands, 

^il jcoo^s And ^^ perches, adjoining to the ground 
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of Robert TeasdaU on the sovith $ of John Niekon ink thfe 
irett and no^th; and of Robert Tsaidalt on die east' Rem, 
another parcel of ground^ in tiie cottknion field, elilkdPdta-liaid 
Head, containing one rood, adjoining to the ground of Robert 
Tmtdbfe on the douth ; of £&r«i0#AFFa2Zpr ontfiewefit,dOim 
by the runner; of John Nebom on Ae north; and otRobeH 
Tetudale on the east. 

AH which said lands, contuning in the whde idoMeelA MMi 
and upwards, are situate within llie lordship and 'ttkUMr lof 
Orton, free from the payment of any fines, ttats 6lr 'hdhk/at 
to any chief lord ; the royalties of which said lands are al86 
in the vicar. Item, a parcel of peat-moss in Orton-lbw^Mbor, 
containing, by estimation, ten acres, knoihi by the Hlmle ef 
"The Vicar's Moss.- 



Trrrier of th© 
titUes, and 
manner of 
paying them. 



Sperifieationf 
of the build- 
inrs Sec, be- 
Ionising to the 
panth. 



Then the terrier piroceeds to enuittimtte the nature of tile 
tithes Aroughout the parish, and to describe AbmiifimtU 
tithing, which, as it has no relation to the Mtjfedt' of iUl 
Work, is omitted. Next come the oblatf ons, ^be s u ir p lfee ittd 
other fees ; the dues to the parish cleric, sextoto fte.' whieh M 
likewise omitted for the same reason. The read^ iriH p W fldf^ 
in the preceding portion, the necessity of de^crllnng partite- 
larly the buildings, walls, fences ftc. as weH as who Hkef aM 
to be repaired by, as a guide to the architect or surteyor, holw 
and to whom, to assess the dilapidations of the behefioe. 

Next, is described, what ecclesiastical p i ti pef ty bdoiil^l 16 
the parish, as follows : 

Belonging to the said parish are, fint, the parish chuidi, 
an ancient building, containing in length, with the ekameetf 
ninety-six feet, in breadth forty-eight feet. The chancdj ii 
breadtb, one part thirty feet, the other part twenty-one ftet 
The tower fifteen feet square within the walls, and dxty feet hi 
height. It then proceeds to enumerate the commtmion taUsi 
fhmiture, Knen, eommtmion plate &c.; the pulpit, readings 
dedc, cushions &c ; the bibles and other books belonging te 
tfhe parish, the idng's arass» mQi the ten eonnband&ients ; one 
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diimli dodt. iPovr beik, with their frames; the first, or 
Iteil bdUj beii^ two feet seyen inches and a half in diameter, 
«tth tidi inacaription, ^'Jesu$ be our Speed, 1637 ;" the second, 
M^ Ibct and deven indies in diameter, with an ancient inscrip- 
liflSH '^ Omtdum ammarump** perhaps by a mistake of the bell- 
fi^m^eVf for ** Ommum sanctorum^'' to whom the church is 
dedl^ted ; the third, three feet and two inches in diameter, 
irltih this hiscription, '' SoU deo gloria^ 1637 ;** the fourth, or 
ll l g ifciti .three feet six inches and a half in diameter, with this 
iiiwr|pjt|k>ti, ** Mr. Thomae Neltm, Vicar ; John Bowness / 

It'then describes the biers, herse cloths, surplices, parchment What portion 
i^atet books, with the dates of their beginnings, endings &c. repaired by 
i^hkih are Unnecessary for our immediate purpose to enumerate wha'ThJ^thl? 
at leiigtfi, and goes on to the seats in the church and chancel, ^'^^^r* 
tlildlf it obctenres, have been repaired from time immemorial 
(evjMfMt Ae Vioar's pew) at the public expense of the parish* 
ms.dfl tendn es which party is to be at the charge of repairing 
AeMrand dilapidations of this portion of the benefice. The 

then observes, that there were also several new 
or free seats, erected by the church-wardens that year, 
i|. dbe lower end of the church, adjoining to the belfry. It 
dad deacrilies, that there is also belonging to tfie said parish, 
^ rector jf thereof {which determines in whom the impropri- 
Mm, and eonsequently the repairs of the rectorial dilapida* 
iiauk Ue), together with the tithes of com, hay, calves, milk 
ind odier dues, which did formerly belong to the priory of 
Omieshead {a), in Lancashire, and after the dissolution of 



^a) la tile second ? olaine of Bug- with their chapelt and appurtenances, 

MaTi itfoanstleoo, page 494, there it and of the church of Wytebec, and of 

a cofy of a charter of Ring Edward tlie chnrch of Skemertm, so denomi- 

the- «d, conamiing, amongst odier sated from the Icekndie tkier, a scar 



a gmat which had betn made or roclc (which word is ttm in nte in 

li^Oid aod St. Mary, and the hffK the county of Laneaiter), the town 

%f CKsnyBfealifaail % and the confivres of Orton being under tiie mountain 

h(y<>anicni» dePenigton, of the which ttill heart the name of Orton 

of Penigton and Molcattre, or Overton Scar. 



* Ctmfngeheoed it 4ht tame, says the Editor of Burn, at the kin^s headf from the 
Saxon etfmng or conifngf which signifies kingp and heqfod, head. 
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the monasteries, were purchased by ike iniabiianis. , Alao^ ^e 
advowson of the vicarage, which beloi^d also to the tfig/i 
priory, and was likewise purchased with the rectory. . ^^Tb^J^ 
also important to be known, as the means of apportionimg tfaf^ 
vicarial and parochial dilapidations. 

It abo describes particularly, a box with three locks, ia Ae 
keeping of John Unthani, of Orton, in whidi are depo^iti^ 
the purchase-deeds of the rectory and advowson;.a copj;^Qf 
the endowment of the vicarage in 1263; the purchase-deeds 
of the manors of Orton and Raisbeck, by the inhabitants ; 
bounder-rolls and other public documents and writings. It also 
enumerates the various other property belonging to the parisl^ 
money in the hands of individuals, with the nature of thfe^§^ 
curities, stock, legacies &c« and the purposes to which tl|f][ 
are to be appropriated. Also, that twelve men, in addition tq 
the church-wardens and overseers of the poor, are to be chiOieii 
yearly in Easter week, at a vestry meeting, by a majority of 
votes, to be sidesmen and a select vestry for the year eosuiagr. , 

• 

The tpecifict- The specification next goes on to particularize, that there 
tuenxt public are three schools in the said parish ; one at Orton, then bfely 
'^^ • built by the inhabitants, and endowed by Agues Holme* <yf 

Orton, widow, with a parcel of land lying in Orton FieUj <Hp» 
taining, by estimation, one acre, of the present year]^ V^Jff 
ten shillings, adjoining to the grounds of Christopker.Pof^titif 
on the south, west and east, and to a land belonging ta t)i9 
vicarage of Burgh on the north, endowed also by Robert IfCilfOi^ 
of Long Sleddale, yeoman, with the sum of five ppund^f -nppr 
in the hands of Thonuu Oreen^ of Langdale* Another sdiool 
at Tebay, founded by Robert Adamson, of BlacketbgftUwiA. J9 
Grayrigg, gentleman, in the year 1672, and endowed by him 
with the estates called Ormondie Biggin and Blacketbotton^' in 
Grayrigg, now of the yearly rent of sixteen pounds. Another 
school at Greenhohne, founded tyf George Gibson, of GrettD^ 
holme, gentleman, in the year 17S8| and endowed by bimiwitli 
four hundred pounds original bank stock, of the yearly pco^ 
duce of about tweutyTtwu pounds. 



InHruetiom for makbig an EeeleiiaHie^ Surrey. 73 

In ' testimony of the truth of the before-mentioned parti- 
eufaurs, and of every of them, we, the mimster, church-wardens 
and principal inhabitants, have set our hands, the lOth day of 
Nbvi^Sliber, in die year of our Lord 1749. 

R. BuKN, Vicar. 

' 'Tben IbDows the names of the church-wardens, overseers of 
dMi:fMk»r, and of die twelve annual sidesmen, who formed the 
•deet vestry^ for the year. 

Thus, we may gather from the preceding orijpbal document, lu tmetioM 
(which is given as an example by Dr. Bum^ and is so complete a tpeeitama 
in an its parts, that I have uniformly taken it as a guide in ^^^^^ 
HaUng such a specification or terrier of a benefice), that in tical sanrvy. 
preparing such an instrument, the ecclesiastical surveyor or 
ttcliitiect ought to begin by a description of what his specifica- 
tfoti or terrier consists of; then to describe, topographically and 
ecdesiastically, the situation and localities, the evidences and 
pRSttfii on #hidi it is founded, and the authority of the bishop 
or ordinary before whom it was exhibited and approved. 

Tken a description of the buildings belonging to the bene- Deteriptioo of 
fieep their dimensions, mode of construction, materials witii tiS^tll^^ 
irtuck ibey are built, and such like. The inclosures, gardens, totbtbeaefiee. 
felday doses &c. with a description of the fences, walls &c. 
Irilh wlndi they are indosed, by whom constructed, and by 
w&xik linBf are to be repaired. Next the tithes, and manner 
df'ttHb&Smg and paying tiiem; the surplice and other fees; 
Ihe- valoatioii of the glebe, titiies and profits, taken on an 
a v emge eommuniinu aimUi the dues to the parish derk, 
sexliNafrc. 

' NiBt^ a q^edfication of what buildmgs on the benefice that The nme Uitt 
belong' to the parish, such as the parish church, its dimensions p«ri£ 
and sbde of iMiniltructioiijypDd by whom repaired. The fur* 
akon^ books, coammniim pKe, bcJls, surplices &c. The seats, 
pewuig, and such like, and by whom repaired ; the chancel 
described in the same manner. Also what monies, legacies, 
interest, rents &c. that belong to the parish \ the schools, en- 
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dMrttente fte.; moA finlly, the tmtimiMnil t« the tnitk of iba 
■bofe^ hy the rtetor ot HBar^ the c hu w h^ei J e n i » o f me e w jef 
die poor, mdewtitem, ^ Mine of the atel enofeet mhahitiiiti 
of the parish, with the mtrnejw or auveiort who BMb ihe 
spedBeetioo luii teftier. 

Sxiapictof An ardtttect enplojred 10 eiirfe J die dOapidatioiiB, that bMe 

heeii eoBnritted or feufieted toaocnie in and upon die hoqaei^ 
fimces &C. of any ecdeaiastical benefice^ ahonld naka hjiyielf 
acquainted with the nature of the benefice that he is emplpyed 
to surrey; whether it be episeopal^ arcbidiaconal, decteal, 
dean and cfaapMri eollqriatei rectoiiali vicarialt or odidrwise, 
and dionld be Aii^hed with a copy or original of die IhifC^ 
or tenure undet wUch it is held. One example of a derisal 
holding of rather a complicated nature, may suflke as an o«|i> 
line for the student, taken fnmi the measuring book « it 
actually occurtvd. 




Deieription of The information I received was, that the beHe^ce in quesdon 
s ranrej. ^^ ^ y^ sutveyed on the part of the new incuml>ent, agamst 

the executors of the deceased rector, who had, or was con- 
ceived to have left dilapidations in h new parsonage^hMse, 
built by himsfelf. These dilapidalioiis I look as fepairs hi 
aknount, on die general principle, that the originid itiem n benti 
having had eidiet a new partonage-hduse and offices, h^iilt idt 
him by the original patron, or a house and offices lA ooiliplMe 
repidr, he and hU successors for ever ate bound to keep mtii 
leave them so, or to pay to bis successors a sum equivalebl 
thereto ; for it is not to be expected, when a derg yma n Hk 
lippointed to a living, that he ift to expend money, either fal 
erecting or repairing the buildings of his benefice* Th^ tfUto^ 
torn moreover being so general and so well understood, pre- 
vents it firom operating as a ha3hdlihip on die widows or heirs 
of such eccfcsiastieal person^ 

CoBditkNM of Th^ inforttiation diiat I c6ll6cte^r dits case wetit on to th^ 

lbs tcosre* 

effect, that the pttfsonage-hoose or priory, was hod by ItiKSt 

from the Pteiddeiit und Sdiolars of the College of St. Msatf 

Magdalene, Ot&ftA i I cont^dv^ therefore that the dibpidationi 



BxamfiM ff temedied C^et. M 

MB^/lmC iKseMbtf^W fSbe teitei of thKt hame; fioiii'wUch I 

tiMMctf kifbBoWB ; tofttnely:-^^ 

jiIm ibr hinnelf, liii ezeeuton and admiaisirMmt doth to^elmiit 

and agree, to and wiA die said PKsident and Scholars, and their 

mcceBaora by these presents, that he the said Thomas Hutch' 

AifOHy his etieeators and adnunistrators, AnSL at his and ilieir 

O'iilk, ]^rd|ier costs and chargas, as often as need shall require 

9klXkg die sidd term, wen and sufficiendy repair, nain^bAEi, Aiitiielmiid. 

qjillold and keep all ntahner of houses, bams and edtficte gj^oe to bs 

\AAfpa^ to the said priories, hereinbefore demised in all kinid ^^^ ^ >^^* 

^'^^riipiMdons, stuff and workmanship (ex<»pt great TfMffi 

dipbBr) whi6h die said Preddent and Scholats and their sub* 

ajjasors, shall find and allow, if any be growing in and upon 

die pimnises ; but die carriage and workmanship thereof to be 

at the costs and charges of the said Thomas Hutchinson^ his 

eEeeutors and administrators during the said tenn:-*-aiid so 

hk die end thereof, the said priory and other the premisei 

belmg well and sufficiendy repaired and made, shall leave and 

yield up; and also make, maintain and keep, all the mounds, 

hedges and ditches, taking sufficient fryth for die making 

diefeo^ out of die said demised premises, if any be growing 

In itid! ttpbu die same*'* 

ntam ddi lease, dierefore, it appeared that the buildings 
of 'dB deilbiiptions, wefe to be maintained ki aH kind of tepa* 
iMioilf, during the telm, and so to be rmdefed up at the end 



I '■ ^'.\ 



The chancel also, was also to be examined as to the state of Clauied sad 

■MB ▼icwrscs* 

ka Impair, and an estimate to be made accoMingly. There imus/ 
was fllso a Ticarage-houae on the benefice, the dHafridationS 
of which were to be tallied in di^ ordinary way, as yfearial 
dilapidations. It was a mere oottagfe, and was of obiMe cMi- 
sidered and ti^eated as si4P^ 

My attention was particularly called at the priory or par- 
sonage-house, to the state of the waDs and the strength of the 
l^ders, tie beams and dudd dmb6irst>f dm house, (which had 
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beea reoenljy erected by country workman ) partiofilarlytoi Ae 
principal rafters and purlinea which anpported the =iittie-etDeg^ f 
which originally was not intended to have been erecte^fti indite 
order to gire additional he^ht, it appeared that the priniripals 
did not rest upon the wall plate as they ought to have doM^' 
but had been inserted, in an insufficient manner, intait* Om 
of the questions therefore was, had the builder (for architeet 
there had been none ) used his materials with proper skiHi aid 
made the roof equally safe. Some of the timbers wsM^filMt. 
warped, and the cieling of one of the best ohamben ifM 
cragked in various places, either from the greenness of Iht 
timber, or the bad formation of the cieling floor, and wanted* 
a complete renovation. Being so recently new, it was - ihmM * 
fore a difficult question as to the liability of the late ineii»« 
bent's executors to renew, or repair this deficiency of originalv 
construction. The principal girders of one of the gvonndr 
stories, was also supported by a fir post, instead of (aa-«il^ 
might appear from its situation in a damp basement it ongjife., 
to have been, by) a brick or stone pier. 

i 

The ffsiflf. The state of the gates, fences and boundary walls, also re- 

hoiadsij quired examination, as they had, notwithstanding the recent 
^'^^ rebuilding of the parsonage-house, be*en greatly neglected* 

although timber had been granted by the President, at his 
last visit to the priory, for a new fence in the firont of the 
house ; therefore the labour of converting growing timber la 
such a purpose, of course, belonged to the representatives of 
the late Dr. Hutchinson, the last incumbent, and was included 
in the estimate. 

The parsonage house, bam, stables, store-house over.Ae 
wharf by the side of the River Adur, and the chancel of the 
ehurcht were surveyed on the account of the Pvesideai aai 
Schdars of the Cdlege, and the vicarage-house and gardeli» 
on fke account of the new rector; Md the report and estiqM^. 
are i^ven for the use of students in the Appendix (a). 
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Timber maybtWf/br EtekikMial Bepakt. 



f§ 



Aff Ae^MtjlMC of ^ededttdeal leases is ' now bdbre us, It CowwuHm ia 
iBl^lkr'«lflsl^ ti>^ BicMSon, for the giddattce of the eeelesl^ ^SS^Uad 
mxrfUf^i tiiat eoit^teants m bishops* leases, bhd not the ^^^ ^^ 
V ttlttem mieh covenants had usoaHy been inserted ih &» former 
ie«i ad ^ite dedded by the Court of King^s Bench 
ia life ci»e^l>MihHrtiir.J%e Bishop of SdOshury (a). 

ia dfo^ tM^iied&ig ease of Dr. HuicMnson and the President A rector BMqr 
omlrFtU^ds itf Magdalene College, Oxford, an exception ik ber foTdie rs- 
mtit UgahiKt tatting great rough timber. But, where no such' Seliiu^ ^ 
eadftplioil isnade in the lease, a rector may cut down timber baiMingi. Inh 
fbrAe r^^Mirs of tiie parsonage-house, or of the chancel of mon purpotet. 
terebtirrii, bat not for any common purpose, as was decided 
fagriiOVd Chancell6r Hardwicie (ft), in tiie case of Sirachy v. 
A«iitlr» which was argued before him November 12th, 1741,' 
whitfihi a motion was made on behalf of the plaintiff, who was 
patron of the fiving, against tiie rector, for an injunction to 
sifey .WMle is oiitting down timber in the church^yard* 



To this application bis Lordship replied, tiiat a rector may Lord ami* 



cut 'ddWn timber ibr the repairs of the parsonage-house or Sdff^TJT 
cBlM^ but not fbr any common purpose ; and this he may be ^^^ 
jostift^ ii^ doSng under tiie statute of the 85 Edw. 1. stat. Z. 
Ai'D.-f 807, entitled, Ne rector prostemant arbores in ceemc'^ 
ietiif \\AxSti recites, ** L Because we do understand, that con- 
tnMeiMek do often grow between parsons of churches (e),' 



(«) Appendix, No. XXVII. 

(I) Atk. Rep. Tol. ii. p. Si7, esse 

^j bn%^ psnagCy Bisfiop Gibson 
M^ iMl iMTteWeen pAnont and 
vkin*. trtMicais; tmudf^ to m\kSi 
of tlioo<s..^of {he tmt beloaf, wm 



Hi 



eoBi|dered^'bst not determined 4^ipi 
tkrti jillbet i; iffiere tUe Tfoir mGI 



ths ptfsoB impmpriMe iniieSpirltnil 



Covrt, for cnttiog them down, sad 
the soit beios for damages^ and an 
action of trespass Ijing at ^ompjn 
taw, a prohibitioo was graDte,dy and 
aftef#ardi npon the saito'gi^iinds,' a 
coMQltatloa denied. B«t %hat ie^' 
came of tlie aaaw point, that it, W^ 
whom the trees of right belonged, 
appeared not. Only Sir Hfnry RoDe 
seems to mike the rig|ht, tnm npoa 



* Oibi. Cod. tit. 9. cmp. z. note ii. 

t RoU. Abr. ▼ol.H. p.a9/, BcUamy's Cam, Midi, 13 Ja»M 1. 
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CHAP.I.^ 



M^iKMUksmiQAMi wMJnMnQHif 



in chmncB* 
jm^da Muff 
thegMda of 



Trey yowim ^nd, th^ pmshipners, touclMng tfees grawing in the cikuvdi- 

yiMrd| both of thorn pretending that they do bf long unto AeoH 
Qelves : We have thought it good, rather to decide this csoih 
troTerqr bjf wrUh^ (a) than by s$aimie. Forasmuch aa « 
church-yard (hat is dedioated^ is the soil of a churchy audi 
If hatsoerer is plantedi belongeth to the soi)* it must oeedir 
foDow, that those trees which be growing in the church-yard» 
9re to he reckoned amongst the goods of the churcl^ ibe 
which ky-men have no authority to dispose : but as Ae<iIo||: 
Scriptu^ doth testify, the charge of them ia committed ^mlf . 
to priests to be disposed of.*' 



ahsniiotbe 
cat down, 
mleai (with 
cooacnt of 
panon) to 
repair the 
chaocel or 

CfaBTCh. 



'' n. And yet seeing these trees be often planted to dcfesA. 
the force of the wind from hurting of the church; we do pro- 
hibit the parsons of the churcl^ thftt they do not presimie tn 
fell them down unadvised^i but ( i ) when the chancel of the 



Oil, IM tk§99kmMhetmigUhimwko 
if bemud U npm ; which detcimiQi- 
tioa agreei well with what followi hi 
this ttatnte, that the panon ahall not 
ftU, hot when the chaned wanli repa- 
fstioas. Bat if hi the sa»e church 
there he hoth rector aad vicar, it oyQr 
he doahtedi says Lyadewode*, lo 
whether of theni the trees or grass 
shall helong. Bat I suppose, says 
thb ahle conmeatator, they shall be- 
long to the rector ; nnlca in the ea- 
dowoMot of the Ticarage, they shall 
he otherwise assigaed. 

(«) Therefore Lord Coke calls this 
law a irMiim ooly; and adds, that 
i# if *al a dedcraliMi ^ (JU cmmn 

{b) If it appears, says Bishop Gih- 
•OB, hi a note on this passage t, that 
the penoa whose right they afe, in- 
tepdi to eat them down for Mtr par- 
ppees^ a preUbitloa will he giaoted, 
t9 hUider waste; and so likewise to 
hindier the catting down of such trees 



hi chorch-yaids as are proi^ fhulmt 
99dmm. And if the tvaes he ae tn i ly ^ 
cat down by any person, for olher 
use than is here specified, it is |hoi|h% 
says the Bishop, tbst be may 1^ •»• 
iktml and fined upon this itatnte. 

In a Tisltstion of Archbishop If aiv- 
ham t» a rector was enjohmd, ^iM 
npa seiadaf er6or«f eresceates <a UKmt* 
ieriOf pM nmi accetferuf ff dc^bn 
§hHeee€lMUB, And not only so, bat 
a ficar was enjoined $, QtM nsa sae-' 
eidat arboret cre$eeni€8 extra pr^ c ia r" 
ium unuiiHif weque mUinu ei isrs s 
HmUei et enrntmUe ftttpe vkm pfp- 
cessionalem exitien' neuimtr^ pro de- 
fensione tccUna^ snb pcena juris. It 
is remarkable, says Bishop GihspiH hi 
the same note, that this statnte was , 
made the same year m which tha fi^ 
moos resolation passed in parUamaat^ . 
Uist the Bishop of Porham, shoahl ha . 
praUbited hy writ out of Chapceryp 

IVVH9 WOTI^y *Ms ^MMIv ^ HV ^fWH^Baj 

rick. 
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$|lq|.Wsrb.fo. G9c. 



Lord Hmrdwifiie^^ Jmdjfmeni tiereoiu 

church doth want necessary reparations. NriOier shall ihejr 
be conrerted to any other use, except the body of the church 
dotfa need like repair: ii w\A^k Wit the parsons of tibeir 
charity shall do well to reUeve the parishioners with bestow- 
ing upon them the aaoM trees ; which we will not command to 
hft dMte& but we wiU commend it when it ia doneb*^ 
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l«rd^EtMftiM«ei9 then w«nt pn to my, tjhut if it intiieciis* ArMtorbMH 
t»pLtfib^cottiit|,.are^iWeut4oimm^^ 
pUflKmf but if hq gmhs it Hp» i( il wastik H« fwff «* 49wn JjJJJ"^^ 
tiwb^ KlLewiie for repairing any old pewa thMi b#lp«g t^i the ing to the pw- 
xectQcy S iMad he is abio entitM to botaii (^r inprniPg iMnis *^^"*^* 
sud o q t A oua e a b^gipg to<he pa^aopag^ 

l^/99d Umrdmci^ gl«nted ap iiyuiigtidii til) ib0 heariog of 
Ae cause, to stay the rector ffom CRt^Ag imm ttmber* ex- 
cept in the particular instances before mentioned. 



There Is an important case, relathre to ibe impentthr^ nature 
of eoderiastical dihtpidations, expected to be arg[ued befon^ 
die JfuifibB next Term, that It likefy (I am informed op good 
andiority) to fiirm a novel feature in the practice ^f this dei- 
partment of our subject Should it be determined before the 



publication of this work, it shall be f^ven in the Appendix. 
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CHAPTER IL 

CIVIL DILAPIDATIONS. 

Oh ChU Daapuhi§km9.-^Dimiiaii8 or nA-'Speeki.-^WkeridB 
df^ering from Repair $ €md Ro4MiiaiemenU.r-^AMOummi 
of DUopidaiioM, how to be nuuk.-^Modes of emweg it ^ 
Diktpidatkmi.^Penal Lowe agidnsi.'^Whem dmrmg^M^ 
eowUmumee of ike heme. — When near He exfirai im mA 
Whom t^teriUexpiraHen.'-^In BuUdmgs vohmiarihf mfoeM 

■ iy TnumU. — Dik^pidaHone e o m m usm and jjtfi ' i'ii iw w/n i 
Mourner of gkmg Notice. — Mode qflVoeeedk^ wkea fK^ 
nanis neglect after due Notice. — Manner of taking *Jik^ 
e onn ie fc. of deii DUapidatione in the measnringBiet^ 
and reference to the Appendix. 

Cifil dOai^- C/iTiL DiLAPiDATioHS, ate of Tariooi kinds, which dlMr 
according to the nature of the tenure, under which diB'fiai^ 
perty dilapidated is held; according to the covenants. ^ of; lUi 
leases, and according to other incidental drciimstances ; 
several dreomstances and particulars, should all be 
into consideration before the survey and vahiatiOD . be ekmk 

menced. 

... ,. ^ 

In most instances, cvM dilapidations, are to be oonsideredi 
rafter as a composition to be paid as dilapidationHioete^ tin 
damage done to a tenement, in lieu of reparation, when Am 
expenses of complete reparation would, according toliib 
custom of landlord and tenant, be excessive. Civil ililspHi 
tions therefore are, whatever stale of repair a tenement mmffka 
in, worse than it ought to be; and this state, which it ii Iki 
business of the architectural surveyor, first to ascertaiiit-aBi 
then to assess or value,^is the great difficulty of this part of 
his practice, and which principally distinguishes it JBrom eeele* 
siastical dilapidations. ' ^ 

Civil dilapidations are again divided into sub-spades, 'tf 
members of the main body, according to the natuie of tittfe 
tenure, Ae customs of the country, and the covensmtt ATttft^ 
lease. • . - . * m^ 
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RapAiRs, aie the amendment of damage done to a tenement* Repairs. 
To repair, is to amend by an equivalent, to make again, or 
to replace wbMt haa been deatroyedL Practically it means a 
re at oca t ion of defects, an amendment of injuries, an again 
malring fit for use, and a supply of deficiencies, occasioned by 
>i* auch aa broken floon, wainscots, walls, roo& or chim- 
paint, white-washing, papering and such like. Repfurs Two lortt of. 
ef two, sorts, substantial and necessary. Subiiamiial re- Snbttutiai 
those to the main walls and vaults, the replacing of *" n^ccwary. 
voofi and other main constructive timbers ; but- 
^ fcsriesing wijls and other essentials of an edifice. All 
efhw ■apavations are meeiMory repairs. Substantial repairs 
aCV WBetly et die charge of the proprietor of the soil, unless 
AqF haw been occasioned by the neglect of necessary repairs, 
Aid aeeaasary repaira at those of the tenant or usufiuctuary. 

Rr-instatxmemts, on the contrary, are the restoradon of Re-insute- 
ttiil^ tbat have been taken away, or rendered useless by 
ftaettue; aa broken glass, sash-Knes, locks, keys, hinges, 
shdvea, doors, hearths, jambs or mantels of chinmey-pieces, 
iMkcn raftera, j<Nsts, floor-boards and such like ; for it is a 
natnial law, that he who oonunits damage or walte, should 
amke jMtitiitioai ■ . 

An architect or surveyor of buildings, employed to survey 
die state of repair in which any house or tenement may be in, 
ahoold be furnished with the lease or counterpart imder which 
it 18 held; so that he may become acquainted with the con- 
Jifioins, covenants and obligations of the tenants, and be able 
eomcdy to assess, value and make out a schedule of such 
■eoaaaazy repairs or re-instatements as may be requisite to 
he done, within the time specified in the lease, and ac- 
ooid^g to the nature and oustom of the tenure. 

Dihq^dations, of both kinds, are either commiitive or per- Dilapidations 
Misfiw, oi which the former is the greater ofibnce ; as it im- ^d^pemu- 
pfisa an active and wiUtil destruction, or perpetration of da- *'^®* 
Mage upon anodier^s property, and is a direct infringement 
of the lights of persons, and of the ancient maxim, quod iiU 
/m Jioii 9M, aUcri ne feeeris^ do not to others, that wlxich 
yoa would not have done to yourself. — Whilst ^permitting 

F 
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dilspidations to occur, is sn oflknce of a mora passiro qusHtyi 
that may sometiines arise from a cuIpaUe aegMgence, dlowiag 
that to be<doiie, whidi ptrhaps he does not approrew 



■ ■ ' . ■ 

Penal laws Penal laws against dilapidation of tenements are of very 

■i"'"^* ancient date. The Emperor Justinian provides for the endow- 

ment and support of churches in Iiis NoveUcs (a)^ whicli wit^ 
the rest of his admirable code and pandect^ embracecl tibe 
whole pith and marrow of the ancient Greek and Roman laws. 

An offence by The dihpidation of tenements was, in tfie early pait^ n^ 
lUhTwif °^' history, a punishable oflbiee of M ordhiary wtUkgOMltnk 

Lord Coke says, in his invaluable Institutes ( 6) of the UMMisf 
Enghmd, diat <Mt appears by thei statute of 4lh Heii.4i e^'f^ 
that depcpulatores agrorwn or depopulators of tOWtt, 1MM 
great offimders by the ancient law, and that the appeal orlH^ 
dictment ought aot to be general, but in a special manner ; and 
it provides that the offenders therein might have their det^. 
They were called depopubUores agrorum in that statute« 
because by prostrating or destroying the houses of habitation 
of the king's people, they depopmlaiei that is, they dispeople 
the towns. It is also called cKnaAmsoA "( e )• 



Modes of tar- There are three modes of surveying dilapidations of tene- 

S^S?.,'"*'"'" «ents, namely, 

L When during the existence of the lease. .^ 
IL When very near its expiraUon, and 
III. When it has expired. 

darinff con- I, When the survey is made durin? the continuance ortfle 

tinuance of ^ ° 

icaM. term of years for which the lease is granted and the teneidnt 

held, under tlie powers of the usual covenants, ^^ shril ikA 
will from time to time, and at all times during the terAi h^rAfy 
granted, when and as often as need or occasion shall riqcSfe, 
well and sufficiently repair, muntain, sustain, uphold, slate, 
tile, glaae, paint, cleanse, amend and keep in good order 
and condition, the said messuage or tenement, and all otiier 
erections and buildings now or hereafter to be erected or 
built on the said demised premises, and every part and 



(a) Not. 57. c. S. Ik. XtS. c. IS. (c) See Arcblteetoral Juritpradeoce, 

(*) Co. S Inst. p. S04. by the mothor of tbit work, p. 190. 
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pmd drnwi^ and all party and other waUs and faneea, aoal^ 
P|f'«nd tila^ jn w a m eat i ^ glaaa and g^aied vindowii ¥aiiha# 
cdbrBy dndnti iiBk% ca it eiai» gnUcta^ 8Bwm» water^onxaety 
|iiiiiyaj wydranghti and other the appurtenances to the same 
bieilo^giug, m. by, and with all needful and necessary xepaF 
nfibna, {j^aangs, pavings, porgings, scourings, deansings^ 
cM^piyliiga and amendments whatsoerer, as often as occasion 
afaalTvemnfe (damages or accidents from or by means of fire 
«iee|ited(a) and also shall and will in the third, and again in 
Ihalncdi year of the said term hereby granted, punt all the 
oMsid^viiaod and iron work of and belongittg to the said pre^ 
miaaaltwJoeingoodoOooIonrs, andinaproper andworkman- 
Bba liamet; and once in the same term or before the com- 
HWBrewant of the demise hereby made, in like manner paint 
tter idside of the said premises, &c. &c« frc.**— ''And likewise 
Aat il shall be lawful for the said A. B. his heirs and assigns, 
ao^inaiaiid their agent or agents, surveyor or surveyors, with 
eRlriliiout woikmen, at all seasonable times in the day-time, 
ftftMiae into and upon the said premises or any part thereof, 
lo.mir.and see the state and condition of the same, and to 
take an inventory or particular of the several things which 
shall then be set up, or in anywise fixed or fastened to, within, 
or about the said premises, and which are to be left, sur- 
rendered, and yielded up, at the end or other sooner determi- 
nadon of Ae said term, and of all defects, decays and wants 
of reparation then and there found, to g^ve or leave notice in 
writing, under the hand or hands of the said agent or agents, 
aurv^yor or surveyors, at or upon the said premises, to and 
^ ..die- said C«D.** (tenant), ** his executors, administrators 
fff. niusigns, to repair and make good the same within the 
flKeoo of three calendar months then next following, witliin 
IfUdtt saj|d time he the said C. D. doth hereby for himself, his 
llf^l foecutors, administrators and assigns, covenant and agree 
Hft^ and sufficiently to repair and make good accordingly :'*-— 
UPlpuen the survey, as I have just said is thus made during 
^ continuance of the lease, then and in that case, a schedule 
'|9(r ydficatiw f of repairs and . re-instatements of damaged. 



"' '" '- (U)'0« tbtt Ii€li4, «e« Cbapti-r IV. tff tkit «rork. 
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diesyed and dilapidated parts, aocording to anaidiitMifa 
•UTey, 18 the moat efficient and beneftoial way of taking themy 
boA for landlord and tenant; because, the farftUrmUk haMi 
his house benefitted and preserved by iMaefy' repairs, - andthif 
latter will enjoy the pleasures and benefits of a well-r^paiVed 
house. On this report, and on due notice being given^i ^Ae^ 
cording to the covenants of the lease, or to the customs of lease- 
holding, an action on the case will lie for non-perfortnaAetoi 
Such surveys ought to be made by skilful architects or #iir- 
veyors of buildings, at least once in seven years, during the 
continuance of long boieficial building or repairing leases* 

When near its II. But if on the contrary, the survey be taken at or near 
cxpira ion. ^ ^^ expiration of the lease, that is to say, within the last 

twelve months of the term, according to the conditions^ (^ 
covenants of the lease or nature of the tenure, it must be 
made in tv>o v>ay8\ for the law gives the tenant the privilqg^ 
of repairing or re-instating during the continuance of his term^ 
instead of paying a sum equivalent thereto, if he prefer it^ 
Although, as he must surrender the tenement almost iminedi* 
ately after lie has so repaired or re-instated them, it is not 
very probable that he would prefer it ; for the better state of 
repair that the house is in at the time of re-letting, so much 
the greater rent will it of course be worth, and so much 
greater rent must he give when he renews his lease* These 
two modes of making the survey and report of condition of re- 
pairs, are first to draw up a schedule or specification of repairs 
or re-instatements as in the former instance, and then to make 
an estimate or assessment of a sum of money to be paid on 

■' f ft ■ 

the expiration of the lease by the tenant to his landlord, in 
default of his doing the repairs, as a compensation for the 
actual deteriorated condition that the tenement is in, worse 
than it ought to be, reasonable wear and tear excepted ; and 
the tenant has a right to make his election, whether he wiU 
so repur or pay the amount assessed for dilapidations. 

A eompcnta- But, when the survey be thus made, that is, at or near A^ 
ioiunce, the expiration of the lease, a compensation in moneys by way ' tf 
^|.^' ****^'* dilapidation-costs, if I may so call tiiem, will be the most 

beneficial to both parties; and for these very substantial 
reasons :— -first, because the compensation will cost the tenant 
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mndk Ibm than the repain^ which he oo^t in juttioe, and 
COfding to'tb» cofieiiantB. of hit lease, to have performed at 
aoiMl pttiiod during its contmuanee i and ne»U that the money 
aoi tweired by the landlord or owner of the house, can be 
fsupimdsdtQore benelkasBy, when added to that sum, which is 
JBtended to be expanded npon the premises in consideration 
o|^4i.bew lease, than die forced reparations, and the unwilUng 
aadrfoAied half-done patchings of the tenant by way of repaink 
l^fjiw repairs or a specific performance is either impossible, 
MS i esa j. or not beneficial to either party; a compensation in 
damngssyt in lieu thereof to be assessed, is the best remedy 
both for landlord and tenant. 

If diere be an intermediate or under-tenant, between the 
firindpal tenant or tenant in chief and the landlord,' and the 
tenant in chief takes a compensation from his mader-tenant, he 
ikhfkaA to expend whatever sums he receives from the under^ 
t^oittiti upon the necessary repairs and re-instatement of da- 
inbgea 'ta the tenement, or pay over the same to his landlord, 
ftlrwfaoae use only he could receive it, and to whom he is 
responsible. 

; m. IF, as in the former instances, the survey is ordered to When after the 
telfliade, and the repairs are intended to be performed during the lease. 
Ae ebntinuance of the lease, or a compensation demanded in 
Beti 'thereof; a notice, drawn up according to the covenants 
cif the lease, and the custom of the tenure, will be necessary. 
Bbti| fot an assessment of dilapidation-costs, at the close of 
fhe lease, or after its determination, notice is not requisite for 
ilie''ptftjpose of maintwiing an action against any incumbent, 
tniant 6r other occupier of another's inheritance, for the non- 
^j^orntlmce of the repairs to such property. Because, the 
lU&lAoeitefeki Only to reparations within the term, to the penalties 
of Vliich the lessee is not liable, without the usual notice of 
three mdnths, unless there are covenants to the contrary ; as 
imfcM^yq.that I have had under my care, in which it was* ex- 
|gei|lj Govenapted for six months notice; and also for the 
i^$)^vi4ent xesfion, that a covenant to repair dwrimg ike term$ 
ajPtCjf ,li|tf^ nioothss* notice, and to leaee the premises in repair 

at tks end /if tke Jermt %xe distinct clauses. Therefore a 
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Civil* DifcAnOAXHUrt^ 



IHIsplA&tifNM 
In baililmgt 
irolnnlarily 
erected by 
a temuiL 



^1 thai ^ihpidtiQnt htm hma copwitM . ia anjl f^m 
iim fnoBtamB, tb«l is, thai Aaylmro .been suffered ,t9 4pll 
mtoawone state of xepair than tbqg ought to bey, w»p<fa ii Wft 
woar and tear eioepted, unleaa it ia .expressljr covenanted thf^ 
thej aire to be left in oomplele repair, or» in aa gpod ltof|qi^ 
ditm aa when the lease was granted, is unnecessary, to fflwtij||^ 
an action for non^repair at the end of the tenn; .fyf.fii^ 
notice, aa WoodfaU says (a ), refers only to re par atjoiy .^{^^Hf^ 
term, to which the lessee is not tied without notice .bdiiig^gp;)^ 
three months before. The survey and estimate of the anuwmt 
'of dilapidation-costs, at the time of the expiration .oC /the 
lease, should be made, for security»sake, as eooi^aftw Hflffi 



as possible. 






\ 



j> 



Yet it is bat civil, as is often done, to give notice, tfuiftjq|fij|i 
a survey and valuation is intended to be made, on 8ucl|k4 4ffg0 
that the lessee or tenant auy have the power, if he tiMO^I^fi^i 
of appointing a surveyor to assess and value on his own.^if|i)|^ 
or, to attend himseIC It is only meant, in sudi case, du4f|^ 
law does not require such notice to be delivered in mkac^fff 
austain aQ action* 






It has been a question with some, whether dilajwdaljufif^ 
repairs or re-instalementa of damage done to buildings. /tp? 
luntarily erected by the lessee during the term of his lease» 
are to be taken and assessed. In answer to this it has bf^en 
decided ( i), that a gcnsrsl oovenant to repair and to 4f|lbgf|S 
np in repair, extenda to aU e§iaie{a) bmUmgs ar#cl^4|if|§|[ 
ike term. Tharefbfe if a person takes a lease of a hnnfOiafiJl 
landf and covenants to leave the demised premises ipiB^q^ 
and substantial repair at the end of the term, and be QBWft 
another house upon part of the hmd, in addition. to Aflfft 
which wefe there before, he must keep and leave this in good 
repairalsa 



* T 

* * 



^^ 



(«) Wm4^ ClHHp. XV. ateLl. 

(*) WoodfiUl, Chap. X. Sect S. and 
EtpiiWMe's Digeit of Nisi Prias Ac- 
tions, f o1. i. p. S77. 

(e) I vae Urii epithet <« csMf^ b«IM. 
iast, iasppoeitloots ''sHMkUafs,** 
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sad ta caalbm witli Xisnl, 
6#rMvVs dear distioctioQ in tlM 
of Eimei t. ilfow^ hereafter laentioaed, 
as well as to distiiigmsh them ' fnm 
those t e ip or a i y or trade haiMia|i 
thai any lcs>^ be tahcaawsy. 



In BmUh^M erected by « Tenant. tB 

An tf{i{taMifly'iuu4br olM'timi' Ai8*oc€iifrcil in vny pnnMB 
I'ihi^'yetifk'i^; fai wliidi 'tbe inesniieirt nf-a ocAege linage 
lliA(Ut''dMm 'iSm' Ml|tanoDage4iaa0e aad Te4Ndlt'a new one, 
jb^'i^ ki ' giil ' tote» a bBtter ^n, and in a Miperiar mamieri 
aliX^f^ ait Ittr^eafbi'thft widow* had to )»yt u exeeutriz^ 
A^''iittkntol of inepain titan n eeees a ry, ai mucli as if it had 
Mbittb dld'Iioart. For an explanation of the law and prao* 
fl^'M'thb- subject; Ae reader is referred to the Chapter ott 
BftfiMitoltal IKIapidations, page 74. 

A^'ii fhrdier iUustration of this point of profesriimal prao^ 
Ibe^ Wmifidl{a) cites, firom Bacon's Abridgment efLamamd 
Bquiijf {b)f wheve a lease was made of three messuages ibr 
fisrtyHme years, in which the lessee covenanted ''to pull down 
CdA'iereet three others in their places, and dso to leave the 
sill' pMttilM and houses thereafter to be erected, at the end 
•f'AiT'titaA iir good repair ;"* and afterwards the lessee pulled 
dlMb'tiie IAmrs houses and bcrih five. He was botad to leare 
Aiini w in good repair at the end of the term; for Aough in 
Ae 'flrit eoftnant he is bomid only to repair the messuages 
agreed to be erected, yet by the last covenant he is obliged 
to leave in good repair the houses thereafter to be erected in- 
iMtHtAf^ which extended to aU houses that should be buflt 
itpoA thii prenuses during the term of die lease. 



1 I 



^ 'JIfc 43a|ddations are to b6 variously assessed, according to 
riM'^ftiiM and' customs of various temores; such as under ee* 
iilWiiia^ill p&nkmn 6r bodies, corporations, fredudders fta 
fltfOtf Mft tth ftts i^Bpmd to in the leases; yearly boiling, tenants 
tfiiS14bc.|-^it is incumbent on the architect or surveyor to 
aulas' hbhidf adquailited widi die legal nature of thepropertys 
ttMi be hM to enrvey, before he commences operatioii& 



By the custom of leaseholding, and by the laws which 
gulate landlords and tenants, the owner of any property leased 
to iuidth^r, bks a right to expect such property restored to 
Unii^ at the expiration of the lease, in a state corresponding 
vith whftt it was, when so let to him, reasonable wear and tear 



(c) WoodftU, Chap. X. Sect. S. (6) Bsc. Abr. tit Co? eaast 
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cxteptedy tnrfMi it fs' coTenanted to' Ai0' oWiBrity i'*' adu ni 
whatever estate rach property be in; ^one than tlutf, *b AS^ 
hpidsdan, waste or damage, to be replaced by re4ittbitriDMai^ 
or a compensation in money. For instance, if Joktuamhdk^k 
bonae or tene m e nt worth 801^ a-year, which requires SOOH'tb 
be-iexpended upon in necessary repairs to make it worA'Aift 
annual sum, and lets it to TXompfoii for 4(NL or 46/; hrjeAi 
dn condition that he, the lessee, expends Aat sud'tipoii^lfc 
under the direction and to the satb&ction of his, the les^iii^l 
architect or surveyor, in substantial repairs, and to deliteV ft 
up, at the end of the demised term, in as good pfigbt khA 
condition of repur as it was when these repairs wer^ coib^ 
pleted, it must be so repaired and deHvered up— or a sum tf 
money equivalent thereto paid in lieu of such dilapidaliaiia^ 
waste, want of repair and re-instatements, which hate bIMi 
permitted to occur in and upon the said demised pi%ndset^ '-t# 
be valued as full repairs. For which purpose an action may 
be sustained, ^ther in the spiritual court by canon, if lidder 
ecclesiastical jurisdiction, as before explained in the Chapter 
on Ecclesiastical Dilapidations, or at common law, if AridMr 
civil tenure, as the case may be, and the amount lecofeied In 
law. The action may also be brought by the successor agaiiiat 
the predecessor, if living, or, if dead, against his execikMM^ 
administrators . or assigns. 

BniKiiii}; aod In a case where a building and repuring lease were j jr anteJ 
iMiMfi. together, with a covenant ''to leave the demised prenriaetf, 

with all new erections well repaired, " the Court of KJfeqf ft 
Bench, in Lord Chief Justice MansfieUTB time, the coiM 
being full, and the other Judges, being Sir JTunnas Denisomp 
Sir Michael Foster and Sir John Eardley Wilmoi, decided, 
that it extended to the new buildings only; a' sum of irioney 
being agreed to be expended in new erections and re-building, 
and the covenant ''to keep in repair "was construed by the 
Bench as extending only to new erections. 

LMni ▼.N«rrif. This case, as reported by Sir Jamet Burrows, was that of 

Lout V. Norris ( a ), and was an action of covenant brought bj 



^tf) Burro«rf*» Repoits, vol. i. p. SOr. 



^)fl)||[}^.YJ4^ asffgpee of TkmoM Wibam 

j[ftjfV^^fi>Wi4^,upoa nn indenture of kaae nade on tbeSSd 
i^iuqiinf , UQTa 1^ tbe said 7i(aiiK» Iiafii; deceaaed, of ceitain 
Kf^i W(E«I» ^ gconnd and prenuaes, which are fully deacnbed in 
tjy.jntawy- of. th« pne mrt, and^ the said Tkamoi Wilson on the 
5jtlpfjj; jiairt ; : whereby in consideration of two hundred pounds 
Hp, ^ lyAput,in> upon» or about xe-building upon the ground 
^ipdj^cesaises thereby demised, and other covenanta, the. laid 
^[^km^fs .f^cmi did demise to the said Thomas Wilson, all that 
9)^ f^.^gro^ul^ and all tie messuages, .tenements^ houses &c. 
ik^^^ff» ^fa^idi^, in Suffolk Place, in the parish of St GeoiKe 
^|^^03fY ^ hutted and bounded by, as described in the 
IfqilPf, fy^ Qiristmas 1715, £ar forty-three years, at seventeeii 
jpwi^a fryearrentp 

yy ^ I y>flwffif Wilsmh the lessee, oo¥enanted tO: lay out the said 
m^f^idy two hundred pounda within fifteen years, ui erectimg 
mi^xr»^milM^^^ messuages or tenements, on somjs othjw 
^tHttF ^r*** tf^ gftoimd and premises; :and from time to 
t^.an4..at j|11. times, all and singular the saidmessuagea or 
ptfmMXf^ eOito be erected, with all such other houses, ed^ 
ficea &C. aa should at any time or timea tiereqfter be 
erected &c. as in the lease, to repair &c And tie said 
dcf^jmd fn^emises, with alL such other houses ^c« so well 
nqp«Ksdi&<2t .at the end or other sooner determination of the 
mAtpni^ to deliver |ip &c. as in the lease. Wilson entered 
fW4'itQp]( IKMa^ssiw; Thomas Ltmi died S9tb Marchi 172fi^ 
fl^a^l •, and the rcTersion descended to John Lant his son fU94> 
hiBJpr, On the £4th March, 17S8, Wilson assigned the leaae 
4^JqhmJfarris,,wh/$ entered^i and on the JiMi March, 1728^ 
Jotrnfttml. died seised, and >ihe reversion descended ^ to the 
plaipliff. biS; brpther. and, heir. 



The action was brought for breaches of coTenan^ whic^ Bnsdicsor 
mes^ assigned to be^ first, that after the term came to John ^JSwiitif 



JKTornyb.sdEid. after the plain^ becaineaeised of tbeTemrspm, 
and whilst the said John Norris was possessed, namely, on the 
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the walls of ike mme cfeiiM«««f j^rMto^^if^ 
fund goes on to state other damages, still calling them all ale^g 
^4i0^md d mim t p fmUm ."^ S^camdty, *at ifo saM^iMiM 
Amvs did pennit sfar messuages, pcMsl ef ike^tAd.^^ dmMmi 
ftemiBBB^ W be\protlr0le<i/- and 'to 'feauun so tSI bb )i4atl( 
mrdlfft that the said John NarrU on Ae 1st of Mkrah^ tMI^ 
HA fmll dawn six «cher messuages then ersetedtaiidb«iltiii|^» 
-U^ Maid ^demUed prtmke&J* : .i-ji ua 

' On ^he part ^ fhe defendant, the plsa as to iihtffwt blMik 
of covenant was, that dic^ said TAosMM Wih&n or hU eK B C il M t t 
did not within Ae'prest^bed term of fifteen ye«fB;^sti» hfriihi|^ 
other' tfahe, lay-out the sulh of two hundred 'poondtf 'omai^ 
part thereof, in erecting or re4milding of any msssusgesyi sb4 
that the said messuages had never been re-built. As tO'^ttai 
eeeond breadi,' the eame plea'; and as^ to 4he MM'lMtalAii 
^ MM kfregU einmeniUmem.'* To aH the bnaehei^^of ^m^ 
nant, the eame plea to thejinf Md #MO«irf eirer agibi,'^ IliM 
<tfieiaid 97loiMt FFii^M* never latd oM two bunAted^pMd^taff 
and ^that the messuages never were re-built,** and I'^Mfc 
ihe sud JoknNonis after he became assignee, and after Aa 
j^lalbtffflieeanMf eelMd of the irsffenrien, Maiehlst,*tWg8v'li* 
died imestat^ so possessed, and admlnistmtion iraif graMUdV'ti 
An deftndan^ bjr virtue of which htf entered; add hetag* 
pos ses s ed , befcte ezhiUthg the pbintiff*s Mil, nameljr, ^Ott M^ 
91AJhnB, 1T64^ assigned liie said demised preanais toMMl 
Jnkm To m kie n d, fbr fheMddoe of the tsrm, wtiO>i >toH iid 

tMUdtrpOSSSawdfc** - - ' . -.'^ ':-•.: .- :ii.) io '-its 

» ' . -1 .•:»"..-.-.<«";ki.l Sis% 

The phdntfff demnisd genetally to die;/f#wr plea''M^ith» 
JIfM Ineoel^' and dso to ihejfrfl plen to iJMMeeoM^wni^i 
espedafly to die >r j# plea to the IMnT breadi ; isild > geaiMl^ 
to the last plea to all the breaches. There was mlso a pltn 
tf fian'pr&ii9tmi§,'nA9L4mm^ i i 

Tho plrintifT johifdlfc dcBwner to all the demurrers* 



Bremeim ,i^ JUpitkmg Cbvemmis. $tf 



i\ 



Mt^yWim, MvlA4or ^sitMrtSt^ lAt^^iim .pteft mm m 
i>liwiiihiiilnnily)i^i nur djakid iL 

pnolii ili'i .*o.»!ii ; ..i'l'i . i. ■ 

iiAfeiiiGMii Cfotfrdr^te. die defiendMit, gKve oj^ (be pisuy 
IntttMioliJMtedA) the deebvatkm, iiamelj, thsl dM intntiMi 
dliilto ifiirtite WW til confine the Mpoirs to the buading* 
(i<iiH/>gritr l» ereeM; as k appears that there were ii» 
W^PIgaiiDf any eonaideration upcm the laad a/ lAa Mm of 
die lease; nor is there any avermmit m the deolaratioii that: 
die leasee, Wilson, *' ever d&d erect any suekV Which a,rtae^ 
MWt^ji he contended, onght to have been made, in order to 
hwwij wrintlined ibh action ; fot wiii^td aadi erection, the 
dMmlanticeiiU moi he obliged to tepm i and a plaintiff n&iisl 
shiWfiiTOtf. tiling kk his declaration tliat is neceasary te main- 
ttJUtl^i'Mtion.. The words ** the emid demised prenmeee,'' he 
mfpeA f 49918^ ifelate to those in the beginning o£ die covenant; 
aildk:'tbertDfi)M only mean and intend " that he should leavia 
tkmh Aat i$f the newly-ereoted and re-built edifices, in re* 
paift *a|,rlbstf^ii4 ^ the leasei The covenant kfidmre, and 
l^MJmmrmuM riot have any action upon i|, iitf the Mtf of 
iMiietnai!x., 

jflkjmpiani byCasiJk^a AgNirlf (i^^in £Sf ilaliMy ifUant Gaai^ 
tihafijfiMipn lata a. manor ibr years, and the lessee ooivenante 
*^. IwlVt tlto^ Jiottses of the manor and whatsoevet was witUa 
iMl mmf^fitt.eagood Mtate aa he found theni, during the 

^^W^e^^K^^mam^^ 'wp^^^t ^^^m^n^^^p* naa^n^A^p^p ^pvb^Pw^p ^na vnv^# ww^^^a^^^^^BB ^^aa^^ nan ^^nn^^i^^^^^a 

MfeiU) like, itasspr may bring an aation of covenant befalo the 
end of die term for the onir; forasnwch aa bwt inr theni» il 
waa tflspoasible dmt the covenant could be performed ; but it 
isfijdAanri^, naya Ae aame Ing^ a uth orily» of dm* AoMas. 
<UmI wMh thia opiinoo JSlnitorfltr^ in Ins Naimru Bf m imn H\ 
agMMb diMgii tf ha ftBs#mber&e. (if he commit waste in 
weed) ie mayhmee en aetiom qf eopenani dmring ike term^ 
^forthat" wjnFkMheAerii ^oannot biblxepaiied*^ He ISkb- 
cited dm case of Qrescoi ▼. Qreen (o), where die lessee 

. ' -J. ■ ■ ■ ■■ . J ■ 

(a) YoL ▼• psss tl c. («) Sslkcld't Rep. voL i. p* 199* 

(6) 8¥0 edit page SS4, 1. 



9^ CHAP. II.J CIVIL PlhAItVHXlOVU 

CQr&aanlteA for himself and his assigns to rerhuild andfinisli & 
hoaso wUhb^ wek a time ; and i^ier the time was exikiredt ib^ 
lessee assigned over the premises; the house not beii^ ^thifVH 
built and finished according to the covenant; and it was suled 
by Chief Justice HoU, that this covenant shall not bind dif 
assignee* because it was broken brfare the assignment. ^UtSfy 
i£ broken qfter the assignment ; as if the lessee had assigned 
btfare the time had been exjnred; which case the learned 
counsel cited to prove " that the action did not lie in $bf| 
present case» because the assignment was made qfter the S£r 
teen years had expired." 

Mr. Winn replied on behalf of the plaintiff, that the record 
was then to be considered as upon a general demurrer to.tbe 
whole declaration, and said, that he would rely on the firsi 
and second breaches of covenant, and not on the thirdi which 
he confessed had received a proper answer by issue ibeiiig 
offered. 

Covenants, he said, are to be construed for the benefit ^of 
the covenantee^ not of the covenantor. These are buQdingy 
demised, and the sum of two hundred pounds is agreed to bf^ 
laid out in repair of them^ or, in erecting new ones. Xhmi 
there is a covenant " to repair the buildings to be ereoted 
on the demised premises; and the s(Ud demised premisesy aQ4 
others so to be erected, so being well and sufficieatlj |)^ 
paired** &;c as in the lease, ** to leave" &c. &c. Tbiajpir 
timates, he argued, that the demised buildings, as weUism 
the new erections, were to be kept in repair, and said* ^bat 
there was sufficient, from whence to collect the intention amit 
meaning of the parties to be so, which would amount to. ^ 
covenant; and upon this general demurrer, he presumedf thf 
court would not intend that the two hundred pounds was laid 
oiit only on the other buildings newly to be erected. 



Lord ManspiKld, Chitf Justice. — I choose to look into i^ 
and consider a littie. No particular technical words SEure neces- 
sary towards making a covenant, 

• 1 



BreacMis tfBffpairifig OmenanU. 0$ 

fflrTattttAi'IteMBoN, tKciAfee.— The questiodOiil^ is, iiflie- . 
HMt th^ iPdids *^deimsed premUes^ are ointtted' liy nusCaie in 
di^ fiiitMei^ put of the covenant, or superadded by mistake in 
dSf 'tifteif; flv there appears to be a mistake in either one or 
dW dCHto, iii die deed itself. The lease is a Iniildiiig lease. 
MVlii^^'die ptcihdses them standiMg were to be putted ddmn. 
THkirefbre it could scarcely be intended to repur ihem\ the 
eohreiJkilt ^ to repair** is confined to the tenements io he erected, 
and die eoTenant '' to leave in repair" extends to the denmed i 

prenotiies, together with all such other as shall be thereafter 



' Siir IficHAEL Foster, Justice. — It is both a building and 
rii|Adriii|^ lease. 

lii d^r, therefore, to look into the lease, according to 
hUeAMatufieUTn iniimatbn, the case stood over, wiih a Curia 

ADVISARE WLT. 

Odl the next day. Lord Mansfield said, "We are ex* 
treilicdy dear, that not only the words of the covenant, but 
abo t&e intent of the parties manifesdy shew that it was mot 
meitiit that any of the money should be laid out on the old 
bcdfiSiiigi; but, that they were to be pulled down; and that 
i/tikteMr he should erect, with the two hundred pounds, or 
ot&dMiMS; for his own convenience, should be kept in repair. 
Th^ ^ords * demised premises,' are put in opposition to the 
btdl^gs'' that were to be erected thereupon with the two 
hfandfM |>ound8 ; and the covenant ' to deliver up,' is agree* 
a^ Xd this construction ; that covenant being to leave ' the 
demised prenuses, together with all such other houses &c. as 
dioutd be afterwards erected &c« so well repaired'.,". 

" It ia therefore dear against the plaintiff, upon the ,first 
and second breach of covenant ; and Mr« Wim acknowledges 
it to be against lum on the third."* 

Therefore the Court gave Jcjooiiemt for the Defen- 
dant. 



Vft CHAP* n.] OTtlL VKtfftlMlOllA * 

Breach of co« ' ' B ^ iBnuP ^Bft^ WnBfC ft p0lMll Oil' ft 'VnuflB^Wftife 4Mft* 
biikfipr leaat. ^''^'^^ ^ fttflP tfUmd wit IlflCK 1ll6ttUI|(Cl ^CMI 'tu6 ' jMttniM^ '^Wt 

iqr repuriog MMftSNiif ftMM ftiid tepwrimg aihef^^ Ss not tdfedriW'llb 

ftiMwer Ae eftfentnt, but the lesiee nust tebidd die wMM; 
ft&d if lie fifl so to do, Uie lessor has lii8 teuiedy for ^Miriieii 
iostsnied by suoh non-performanoet ¥4iiek b to be ftseteiiiiMI 
bj 8iirf0]r«id ^relisiilioa. -M',.v:i.rj 



If V XmmImi In the ease of The CUy of Landam r. Nash^ argued 

^' ^"^ deftemdned hi tiie tine of Ae Lord Chanoelk^ HmtNUkkf 

on the 35th May, 1747, and reported by Cursitor BaMn :/fl» 

ijfns ( a), the case, as stated by Lord Hardwieic, was H fA- 

lo«s>^ '■•' •''^'•■" 

The Un was broaght by 7%e CUy of lAmdom agidnisi i^RdA, 
4o have a specific pw'forinaiice of an agrssnent ftf d buUnflg 
lease of some old houses near Leadenbdl Maiket. ' i^*f 



I / I ■ A •. • 



The points in the cause were, what is the true intent of the 
covenants m the lease and agreements entered into beti^een 
The CUy of London and George Oreapee, m builder, ' Ae iM- 
ginal lessee^ and whether the covenants were sufficiently per- 
Ibnaedt 

Another pointwas made on the drcum sfan ce s of fifttfadf'iUd 
aisbdisrionr in obtaining the lease, the defendant iViotViiittlljg 
at that time a eommon-comicil man, and member of Qd '6bii^ 
mittee for lettbg the city holds. : v^^m ^o 

It appeared, diat these werevery old houses, and dtat'^ 
JGiy having an intention, by Adr committee for Kttbjig *'^ 
City lands^ to let these premises in the year 1784, ti^*a?Jttr 
thereupon was made to survey them on the Ist of Maf^'wl 



it was reported by the snrveyor, that they were much out of 
ftqpafar, and proper for a repoMrngteaU. 






(a) Atkjrar-ftsp, vst. ill. sit. 



••-»n*.i' 



Breaek o/€^wm$mt fa JMtfUt^ Lease. 91 

; K<v%the steort tann timt lil^ CSly eaa let liMMt M re- 
jUinJugfugMtf. beiog qii«. and twma^ jrwi^i kiit» boI Waig 
bopod dbwn for aoy certain time for buHding leaaes } Ihepiio* 
poenb for taking a repairkig kaee, were rejected and came to 
HO^biws- The coaridenUim of tkaee hftiuea^ was taken up 
rflfnTT IB 1736,. and Mv. JVoaAy who was then a BMuber c^ the 
rtrii""**^ for letting the City hnds, waa appointed to mipeeC 
tuenk 

>jpPKdie6d of Norember, 1786^ a report was made, to which 
4ie -defaidant Nash was a party, in pursnanee ef an order 
m May before, that die inspectors and surveyors were of opl* 
nion, that the houses ought to be re-built, as they were in a 
Tery bad and ruinous condition, and to which report Mr. Nash 
flsBOed Us signature in the first place. On the 4th November, 
178%. an advertisement was ordered to be put into the public 
papers, that the premises were to be let on a bmlding lease 
of rizty-one years* 



Every one of these acts, said Lord Hardmcke^ imported in 
the strongest manner a building lease* 

Upon this, Mr. George Cheaves, a buflder, offered to jpve 
ike (Sijf a thousand pounds fine, upon a sixty-one years lease ; 
that proposal was accepted, and he was declared the best 
bid^lef; After this a draught ef a lease was prepared, in 
whic^ifeve these words, '' the lessee to new build the premises, 
or amfpari thereof;** but it appeared that the words, * or 
amy pari thereof i^ were struck out in the draught, and left 
oat in the original ) the lease was to be approved by two of 
tte .iM9npittee-men, and waa accordingly so approved by 
lff«'-Z(salaii^- a member of Ihe committee, and Ae defendant 
fjMaat» y*^ ' 

This lease was afterwards executed on the 8th February, 
1736, and tibtose words, '^or any part thereof** being left but, 
proved, as the Lord Chanedor observed, that they had been 
uder die consideration of the whole committee, and dr opped 
-by tfa^ ezpvesa ^dfaection« 



M CHAP, n.] . ova Biumnftnom. 

Bfr. Oremfes tame into poueanon nndsr Am laawj nd 
the lint quattion was^ mrikai is the trme imtemi amd w^emkig ff 
the co^enwdi 

The couiiad for the City of Inrndam inriated that the tnit 
intent and meaning of the cov^iant was, that all the 
Buages ahould be entirdy new built, whereas but .two had 
new built and the rest repaired. 

The counsel for the defendant Nash argued, that if he liiik 
new messuages^ in the plural number, which must be two at 
least, and put the rest into repair, that it was snfljcient to 
answer the covenant 

But Lord Hardwieke said, ''I am of opinion the true eon* 
atruction is, that all the messuages should be rebuilt.** 

'' Mr. Greaves covenants that he will new build the faridk 
messuages on the premises, within the compass of dues 
years." 

^ What can be the meaning of such a covenant? Why, to 
rebuild the whole, for an indefinite proposition is eqnmUnen 
nnwersal proposition, for had it been left to Mr. Gremnetfn 
discretion to build two, three, or four houses, it wonldlaoe 
been so very unoertun, that it could never be the waemak^fi 

His Lordship observed also, that ** it was an omission that 
diere was not a plan annexed to the leas^,- dc WS ri litog^WMt 
sort of houses Gfvii0€9 was to bufldf and added^^tliiit'Mir 
there could be any doubt upon the cev^ittitsi it-MHI fcAB&^ 
sidered upon the nature of the' -tOB^inM, aild^UimMI^Hft 
import? A buildmg lease even by the iMm^Mfy, ^UHM tk 
sixty-one years.** 

^ Suppose an action at law had been broUglft,^tl4lliHl 
Lordship, "^ and m that actioB the eity ^ London Wi «k- 
signed a bteach of covenant, that Or e me e s iiad not poiinlnei 
ihe^oveaantB in new buikBnr aB tl|^immiMir^uiiilrsd|^ 



itmi hftd plgaiedA^th^ had .built tivo .housei, iks.fUmiiff 
iquai, have, liad judgment^ for building two only is not a per- 
fiunnanoe of the covenant. ** 

. The.'diatiiictioa between a buUdtMg and a repairing lease, Dintinction 
«|ipeaved by the acts done by the city; for, on the two reports bunding and 
oCj^m^n, that no person had appeared to make proposals, * repairing 
an advertisement was thereupon ordered for proposals to 
binU, contract &c. '*AII this/' said the Lord Chancellor, 
'' qmke an intention of letting a buU^ng lease, in opposition 
fuad jn contradistinction to a repairing lease.** 






It was also proved by Mr. Dance, the city surveyor, that on Terms of the 
a.npairing lease the City of London never let but for twenty- don leases, 
ip^ jre^ni butt if on a buildmg lease for six^tyrone years or 
•moref and then all the premises must be new built. 

iBjtwhnt greatly strengtliened the case, in the ChaneeUor*s 
4|Uh>n» was, the insertion of the words >'' or any part thereof y 
in the draught, and their being afterwards struck out : which 
shews that the City of London, seeing they would be an eva- 
WMf struck them out, to prevent any misapprehension in the 
4aP«r.«&.the lease* 

-i#aPM4U^eDdant therefore was now contending for the very 
illlUPirt'ifll' the city disagreed to, and disapproved of, before 
tha lease was executed. 



1 :•.! 



aj4n; j»>tonration was made on the part of the de&n^t, 

.Ifcprq was no mention made in the advertisement, that 

f ff pi f ea wpie to he new built. Lord Hardwicke, re- 

tlbM thl^ -'' to .be sure the true construction is, . that 

built.** 



question for his Lordship then was, whether that 
i(;1ki0a fHpfsfined! He was, of. opinion that ^ bad. not; 
4hr Mil ihK-thp defendant , h^ . done, was, to build, iuso sfew 
i^ifi^ jnfoiF^iie .Mi and .th|(Hig}i it wi|s Me^/K-^fSy 
.|9fv^ badj^yQe^ ctoWA tbe £ire ap^ kfn^ ^tn. 



LaHHflp^ 



and new biiilt Aem, and what he chiefly left were die floola 
and party walla, ** yet»*' aaid hkLordabip^ '^ thb iiTery diflferent 
from new building of houses, for notwithstanding the iie# 
fronting of houses, they very often drop down afterwards, and 
therefore are not equivalent to houses entirely new built.'* 

A great deal of evidence was read, to prove, diat this wtt 
a substantial repair, and thkt the houses would be as good at 
die end of sixty-one years to let on a repairing lease as ff 
fhey had been new built. 

The witnesses varied, and Lord Hardwicke confessed that 
it was difficult to reconcile them, likiless he took it in the 
sense in which it was sworn and explained by one of the wi^ 
nesses, who swore that he could have built all these honaaa 
for an hundred pounds a house, provided he was not tied to 
a proper thickness of walls &c. and, said his Lordship, ** I 
believe he might ; but though Bfr. Greaves was not eonflned 
to particular dimensions, yet, it must be understood that die 
whole ought to have been built in a proper workmanlSke 
manner •** 

The next question was, what kind of decree the Lord ChaD* 
edlor ought to make. It was insisted, at the beginning of the 
cause, for the plainiiffs, that they were entitled to a ij^eofte 
p erfo r m ance, and that the defendamt ought to rebdild tte 
houses which by necessary implication, would have impoitad, 
that the defendant was to pull down all the houses, wliich he 
had only repaired, and new build thenu 

To this, it was objected, m the pari qf the difmkuiit 
that the plamdfis were not entitled to q)ply to the Chenc^* 
for a specific performance, but ought to l>e left 'to Qiefar aMioii 
at law. 

Ldfd AbnMefo answered ifaeie by ob<ierr|n^ i^ ^«(e 
objection would not hold; for lipoii o "^dtfe t sfiiiit io^mAii*itlt 
flafaitifi are tiiMAibdi to c^ 
'pttnoiinaoee, otfaerwHe ^ ia covniiuit tb ferfiiirf'MPllD-AAltf 



Dfjg^erenee beimemSmkBng mki Repair^ "96 

If one entire single trang, and if not done prevents that se- 
tanty which the City of London has fbr the rent by virtue 
of the lease.** 



^ But the most material objection for the defendant,** said 
fhe CSianoellor, in pronouncing this important decree, ** is, 
dmt the court is not obliged to decree a specific performance 
Hflitre it win be attended with great loss and hardship to one 
ef the parties, and though not specificaUy performed, yet the 
defendant has laid out two thousand two hundred pounds, at 
leas^ in the repairs, and therefore to be sure has put them 
in a veiy good condition at present.** 

^ Now if the defendant was nustaken in the sense of this 
eovenant, or perhaps has even knowingly evaded it, still it 
wonU be hard to decree a specific performance, and such a 
decree, too, would be contrary to the good of the public, by 
palling down houses, which from the evidence, chiefly appear 
to be in such a good condidon, as that they may stand a great 
number of years.* 

'' It would be of no service to the City of London to make 
sndh a decree, for all their want is to be compensated in 
I, and therefore the court ought not to make a decree 



'i*"***!^ t- 



ftir |L/Specinc performance. 

. ^ JSut tfieii'it. has been said on the part of the defendant, 
tS wo, mere 'is no occasion for any other decree in this court, 
but the plaintiff should be left to law.** 

!r x^tar dimi|Hi Uns is a covenant unperformed, and runs 
fW^tb land, wd will affect an assignee, yet if the breach wad 
^ fore the assignment, it will not affect him, and if an 
action were brought against the representatives of Oreapes, 



dm Ibey must come into cou^t against Ntuh for an indemnity, 
ad.^ua wi^iyd occaraon a circuity. 




« 2 



$60 CRAF. n.] cnriL muaaktwm. • 

^ I shall tufi direct an action, because all proper parties aif 
before nie» die representative of tiie original lessee, and tfaf 
assignee of the lease, but, I shall order an issue.^ 

'^ It is evident to me, that the lease has been obtained in 
an improper manner, taken by Greaves as a trustee only for 
the defendant Mr. Nash, and appears to be plainly a bene* 
fidal lease. Mr. Greaves dies before the three years expire 
for building these houses, and his administrator assigns Ab 
lease, for the consideration of five shillings only, to Mr. Naekr, 

'' All the other circumstances shew tiutt this was taken ori- 
ginally for Mr. Nash's benefit, because nobody can imagine 
that Mr. Greaves' s representative would have assigned it over 
for so small a considerati<m as five shillings, if Mr. Gremvetj 
had ever had any benefidal interest.* 

Roleof tiie «< Mr. JVotA, likewise, is a member of the committee of 

City Imods , . 

tcommittee ai City lands, and all committee-men are expressly excluded 
^ ^**^' from being a buyer or seller, which is a good rule, and I hapsi 

they will continue it, because it prevents fraud and 



*' This was a scheme of Mr. Nash to increase the term t^ 
pixty-one years, instead of twenty-one, and yet to do nothinf 
more than to repair, notwithstanding the term in the lease if 
trebled ; and though Mr. Nash has twice under his own hand 
reported they were in a very bad and ruinous condition, still 
he has thought proper to examine witnesses to prove they were 
in good a condition and fit to be repaired.** 



** I shall jpve more credit to his own report, than to Ins 
witnesses.** 



** The relief must be by way of inquiry of damages 
a jury; and I am more indined to this, than to decree a qpf? 
cific perfermanoe, because it appears upon a dispute of th| 
extent of the buildmgs, that there was a formal oommittsAi 
with Mr. 2>me#, the smrvej/eir f^ the Giy qf Lumdm^ at llie 
head of ill viewiiif the repain ^ while the workmen were emr 



Coiuequencet ^ moi fwpairiag qfter Notice. JM 

pbjed about it, and yet made no objection to Mr. Greaves 
going on, and thefefore are too late in coming here for a spe- 
dfic performance, unless they had brought in a bill recently, 
and nmnediately after this survey.** 

Ldrd Hardwicke iherrfare direeied an iuue to try what Jadgment. 
damages ike Mayor, Comnumaky, aad CiiiMens of Londom 
iad sm s i am e d, by the non^ferformamee of the eovemmis in the 
lease to Mr. Greaees, and appointed the City of London 
pUbdiff, and Nash atone defendant. 

When a tenement is suffered to be in a atate of cUlapida- DiiapidatioM 
Ikn, and notice is given to repair such dilapidations or abide mfbr ^tice,' 
by the consequences, and they are not done according to such ^|[^|^ ^ 



BoCioe^ the lease is forfeited. This was determined by Lord 
EBenborough in the case of Goatley v. Paine, tried before him 
in die Court of King's Bench, at Nid Prius, in Michaelmas 
Tern (December 11th), 1810. Mr. Campbett, in his Re- 
porta (a), states this case as follows: In an indenture of lease 
villi a power of re-entry, there is a general covenant on the 
pert of the tenant to keep the pranises in repair ; and it is 
fiffther stipulated by an independant covenant, that the tenant 
iQlihpAiUiiiie 4Donth^ from notice bdng served upon him by 
^llfii]llMd)fHr4. shall- repair pU defects specified in the notice: 
il^iff0Bqffl:^fier serfktg himmtk a notioep may within the 
UstM ijfftf^ti. (nfiag ^^ efectment againsi him far a breach of 
tkOi gf m mi l ii iffnfenant to repair. 

• In this case, Gdtil^ tb^landlotd^brou^taB igeetment 
for a house in Fetter Lane, on the forfeiture of a lease for a 
bRMlfi »1lKi|I»ti«pWBWlrrPQYi»iWit t9 »epw^ The d#l9iae was 
laid on the 2d of October preceding. 

>iJfcNiuiitto^m>fl^teyrti»^^ 

^< te y) ktbth» rfMfton|iM» i^i (^mHAoa to Rme fohfm^^^fjMpe 
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tost GatUlty and bis wokwwjqk, with wm fc ■m wIj twice in everjr 
year, during ciie said term, ac laflgnnahlr Ones, to enter the 
said pceauaes to riew die deftcti^ and ef all defects there 
found to leave notice at the said jaiMi ■ tx the amendnieoft. 
thereof and that Paime dmold widim three months after such 
notice, vepav all such defiscts of vhieh sach notice shonld 
have been gifen."* The imimtnTr ii imtji i gil the usual danat, 
of re-entry. 

It was proved that the frriaisri were out of repair osi thft 
day of the demise. The defence was rested upon the effect 
of a notice, in the fioDowing fiMns, which had been sent by 
the lessor of die pfauntiff to the defendantj on the lOdi o( 
September preceding: 

Form <i/iiocies ** In pnrananoe of a certain indentare of lease, bearing data 
un^ww. ^^g^ August, 1809, made &c." as in the lease; *'l do hereby 



give miCiee and require you forthwith at your own proper ooats 
and charges, to put the premises diwsed by the smd indea- 
tore of lease, and every part thereof into gpod and suhstaiw 
tial repair, agreeable to the covenant on your part and behalf 
contained in the said indenture of lease.** 

It was contended for the defendant, that the lessor of Ai 
plaintiff having given this notice, could not bri^g his qect* 
ment till three months had exnu 



lf«fkM m Lord EQenbarough.^-The indenture contains a general co» 

1^^^^ Tenant to keep the premises in repair. By breach of thisy 

the lease was forfeited, and the notice was no waiver of the 

forfeiture* 

The lessor of the plaintiff had a verdict, 

Mr* Pari was counsel for the lessor of the phuntiff, and 
Mr* Gurney for the defendant. 



|i| Burvepsf dUapidatioDs dmt have been suffered to ^ccrut Oripoai Uue- 
iB md upon oertaio metsuages- or tenements, being at the to the mni4 
eqNmtifm of beneficial leases, the actual holder of the under* ^ ^S^ ^^ 
laaae is bound to the original les^pe, who alone is botmd to 
Ae ground landlord, either to repair those dilapidations* and 
re-instate the damages, on notice being given him, accom- 
pamd bgr a schedule or specification of such necessary repairs 
a^ ?a4iistalements, according to the time provided in the 
lilMe, which is sometimes three and sometimes six months* 
ipd if be neglect so to do, an action may be brought for the 
amoont of the dilapidation, or an ejectment, or a writ of 
waste (a). This is, in fact, to ascertain the actual state thai 
Uie temmtabk part qf the property, at the exptration of the 
U^Uf if m, w<^ee than it ought to be. This state, in the 
C9ife of tenants at will, and in those of leases with common 
fOfieoantSj is rea^onabk wear and tear excepted: in otiier 
kaaef the covenants are stronger, and the houses are agreed 
fp be left in as good condition as they were when die leases 
were granted ; which is sometimes in peifeet repair, because 
diej were so at the time of leasing, because let at a suitable 
low rent on a repairing lease, and covenanted so to be left. 

Id the case of BueUey v. Pirk (i ), tried in the Court of CsvoMuiti te 
Kiqg^a Bench, Chief Justice Parker said, that a covenant to '^l^* 
repair is a covenant that must run with the land, for it effects 
the e^titte of the term, and die reverrion in the hands of any 
perapn tiiat has it. If the covenant to repair, said the learned 
^ud|pe, be on the part of the lessor , the rent is the greater ; 
if tSie lessee be to repair, he pays the less rent; and as an 
ssfignee has the benefit, it is but reasonable tiiat the assignee 
should be subject to the charge. 

Leases, in general contain the express covenants to repair, sxprsw sad 
tustain, maintain, uphold &c but even when they do not, it i>BpU«d cova- 
has been decided ( c ), that in the case of a house or otiier 
tenement, let without such covenants, it is in^Ued, whetiier 



(«) See Chapter IV. Waste. (c) Woodf. chapter x. sect. i. 4tb edit^ 

(6) Sallu ToL i. p. 317. p. S«i. 
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80 expressed or noi^ that the tenant is bound to keep it in 
repair: and such is the case even with a t^iant at will» for 
the tenant must in justice restore possession of the prenuset 
in as good a plight as posnble, consistent with such deterio- 
ration as may be unavoidable. 



Sir Henry RoUe {a\ in his learned abridgment of 
and resolutions, says, there is no need of the word eovenanif 
nor of any particular form of words to constitute a covenant 
in deed ; for any thing under the hand and seal of the partieSy 
importing an agreefnent, will support an action of covenant^ as 
amounting to a covenant. 

Tenants for A tenant for life, though without impeachment of waste^ is 
to keep te- ' obliged to keep tenants' houses in repair, as determined 



nemrnti in Lq^^ Hardwicke in the case of Parteriche v. Powlet ( 6 ), on 

repair. . • 

the 2d August, 1742, where an exception was taken to fbe 



Master's report, that he had charged the tenant for life, 

out impeachment of waste, with several sums for the repaira 

of houses upon the estate. 

hord Hardwicke over-ruled the exception, and said, not- 
withstanding tenant for life is without impeachment of waste^ 
he sliall be obliged to keep tenants' houses in repair, unless 
the charge is excessive, and not suffer them to run to ruin. 

A mort|!a|:re A mortgagee in possession is not obliged to lay out money 
o"bi^d^io ne. ^^7 farther than to keep the buildings and other parts of the 
Mnary repairs estate in necessary repair. This was determined by Lord 
Hardwicke in the case of Godfrey v. Watson, which came 
before his Lordship as Chancellor, on the Slst March, 1747, 
on exceptions to a Master's Report (c). To which his Lord- 
ship added, but if a mortgagee has expended any sum of 
money in supporting the right of the mortgagor to the estate, 
where his title has been impeached, the mortgagee may cer- 



(a) Atk. ▼ol. iL p. 383. («) Atk* vol. iii. p. 517, Cue, 181. 

(^) Rol. Abr. Tol. u p. 511. 
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tnni^ add this to the principal of his debly and it shaD carry 



A yearly tenant is bound only to tetumUMe or necessary, and Rspain* 
not to smbikuUial or hutmg repairs, like a tenant for years* 
Theae two kinds of repairs shall now be considered: — 

TematUaUe repeUrs, rekte to the finishing and beautifying Teimotobls 
tfoiji or to ike occupation of a tenem&it, and not to its con- ^^ 
stroction, which are the landlord's or lessor's repairs. Keeping 
out the wind and weather, as being necessary for occupation 
at ienaney, are therefore ienantable repairs, as well as paper- 
ing, painting and such like. Materials, fixtures or other 
dungs removed or broken during tenancy are also considered 
as tenantaUe repairs or re-instatements, to be made by tenants, 
wliedier at will, by the year, or for a term of years. 

Substantial repairs^ on the contrary, as before mentioned in Snbttiotiil 

F6IMUIV* 

page 81, are indicated by their name, and relate to the entire 
eonstructbn as well as to the finishing and beautifying of a 
Imildingw 

• 

The case of Ferguson v. (a) sets these distinctions in Aoae dadd» 

adear ligbt. Itwas an action brought to recover damages, for tmanuMeiiid 
snflbrmg a house belonging to the plaintiff and occupied by !J|^^^^ ^^ 
die defendant to be out of repair. The defendant had rented 
a house of the plaintiff as tenant at wUl^ at a rent of thirty- 
one pounds a year. After the defendant had given up pos- 
session, the house being found to be much out of repair, the 
plaintiff had it surveyed and an estimate made of the sum 
naceasary to put it in complete and (as it appears erroneously, 
because instead of) tenaniabte repairs; and for this amount 
he brought his action. But Lord Kenyan said, '' It was not 
.to be permitted to the plaintiff to go for the damages to 
claimed. A tenant from year to year was bound to commit 
no waste f and to make fair and tenantable repairs, suck as 
putting in windows or doors tkat kave been broken by kim^ so 
as' to prevent waste and decay qf tke premises.^* Thus have 



(«) Esp. Rep. voL fi. psgs 5S0. 



we a legal definition «f im umiable repmir§f which are auoh at 
are necessary to prevent waste or decay of the pfeousM* 
Tenantable repairs, though varying according to the tenuiet 
never amount to complete repairs, which were what the plain* 
liff sought is this actikuL ** For" as Lord Kenyan fhrlhev cIn 
served, " the plakitiff in the present case had claimed a smn 
for putting on a new roof on an old wom^mi house ;^ this his 
Lordship thought the tenant not hound to do, and dial the 
tenant had no right to recover. 

This action was cleaily occasioned and lost, by tlie h^ 
eampeteocj and ignorance of the person who made Am esl^ 
male, mistaking complete repairs, or specific perfiMnqanee^ 
fioir ii Utp id u H ans, according lo the tenure, or compensatkm 
far damages done or permitted, under the peculiar dscttm* 
stances of the case. Hence the cause of the plaintiff's flAne 
in this acdon. 

Qn the most usual covenants, those fbr repairs, and lo 4%* 
(vier up in good plight as less^ rfceivc«) the preiniM^ ep 
which so much depends fbr accuracy of assessing 
tion for dilapidations, FUzherbert (a) says, that if the 
etivs^wnto to keep an house in repair, and to leave it in as 
good plight as it waa at the time of making the lease; in diis 
ease the ordinary and nainrul decay is no breach of ooienasil; 
bill the lessee is bound to do his best to keep it in the 
plight^ and so should keep it covered. 



If a icnas And where there is ll^ covenant on the part of die leeseop 

CSl^^^ aays the same teemed authority (i)» jf kepuBs down homeef, 
^m tte ^ ^9jfere ih^m to decay, no action will lie against him, till the 
tiki of the end of the tens, foot before that time, he may repair ikemi bat 

if Ae «i4f do^ timber or trees, en action of covenant w91 He 
imiw4Jetel(y» for mcA cam^ be replaced in the same pUghig 
# die end of the lemu 

Gtmnl coTc A general covenant to repair, and to deUeer up in repair ^ 
toaU MMipgi eoLtends |e whatever biddings or ereodons that may haire been 

~ dwtof 



(«) Fits. Abridg. tiL QSTWHUit, fo. ^ {h) FiU. Nst Brsv. 
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Imik duriQg the term, end therefore dilapidations must be aa* 
sesaed on aooh* 

This is exempUfied in the case of Douse v. Earle {a), men- Dmm 
tioned more fully hereafter, tried in the Court of Common Pleas^ j^g^ 
wherein John Earl of Clare demised, on the 9th December, 
164>7, to Gale, three messuages for forty-one years; and Gale 
covenanted to pull them down, and erect three others in their 
place; and also from time to time during the term, to maintaiix 
the messuages so agreed to be erected in sufficient repair^ 
and also to repair the pavements, sinks, wydraughts &c. and 
to deliver them up at the end of the term in sufficient repair; 
OTj as it runs in the original, **Ac dicia dimissa pr^gmUsa oc 
damae superinde fore erect* ei eamm quamUbet adjinem smfi* 
cieMier reparai* deliberarei** to the said earl, his heirs uid 
asognsj and he derives the reversion for a thousand years to 
the fiither of the plaintiff who by his will devised the term 
of a thousand years to the plaintiff Dottfi? for his life, the 
remainder to his son, and the heirs males of his body ; and 
that the plaintiff by the devise was possessed of the said terni 
fior a thous a nd years, and then derived down the term of 
£9rtj-one yeara to the defendant Earle as executor to Gale^ 
and then assigns a breach of covenant, that the defendant 
permitted one messuage erected on the premises to fall quite 
down, and had also permitted four messuages erected on an- 
other part of the premises to be out of repair, and so lefk 
them at the end of the term. 

The defendant pleaded, that Gak took down the three 
messuages, and erected three others, which the defendant left 
in repair; and as to the other messuages, that he left them 
in sufficient repair. Therefore the question was, when the 
lessee agreed to erect three messuages, and to leav^ them in 
repair, and he erects Jive, if in this case he i$ bound to keep 
ott the five meesuagee in repair? 

The whole Court, namely. Sir A. PoUexfen, Chief Justice^ 
and Powel, Rohesby and Veniris, agreed that a lessee in such 

(«) Lev. Rep. ptrt iii. p. 264. Veatr. vol. 0. p. US, lS7. 
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a ea»e was bound to repair all the Jive meuuagee, ami io lemm 
ikem in repair; for though in the first covenant he be ori^ 
bound to repair the messuages so agreed to be erected, which 
were three, during the term, yet by the last covenant, he is 
bound dieia dimieea ae domos euperinde erecf (not agreed to 
be erectedi but superinde erect indefinitely) the houses so Id 
be erected, which extends to all the houses which should be 
erected on the premises before the term expired, whether they 
Vrere agreed before, to be erected or not. Also this last eiH 
Tenant is to leave them in repair at the end of the term. 



The Court also held, that if a man took a lease of a 
suage and land, and covenanted to leave the demised premjies 
in good repair at the end of the term, and he erected anodici^ 
messuage on part of the land, he shall be bound to leave the 
inessuage so newly erected by himself, in repair as well as tiicf 
other. Judgment for the plainiiff. 

Where m lessee Where a right of entry is given in three months after ikh 
wftwnrwey ^^ ^^ ^^^ premises being out of repair, acceptance of le&t, 
andaotlee. aftnr #ie espiiEtion of the three months, does not prevent Ae 

pliifitiff firom bringing an action of qectment, particulariy if Ae 
jpreaisea are not repaired at the time of bringing the mdiaitu 

■* » ■ fc ■ ^^f J • • 

This was settled by the verdict of a jury 6n B'^M i^iim 

Court iof KiQC^n Beneh, on Monday^ the flOtb NovefldMiiini^ 

jVyittttr dm. before LordJCmyMi, in the a^se -of FrffeU on* lite v^smnaiaf 

y. Harris T««''5[^r9y«f wh^reb the i^aintiff brought afci jiclidiikaf 

''tf^' ejectment against the dc^Getodloit frnttn^ iiouse in Ooistt^Gtoiti^ 

Westminster. 

U9^£aiJ«a|e,^,(^RMch severa};;sftsts^:YtorfiW*g^ 
cmifft^nfi^ tliff {l^as6'A4««f MiMMi^4i^p(«A; iMid^rin aeasdaM 
not repairing within three months after iUMigSi;;fos%hlbefwitf|i 
was j^ven to the plaintiff. 

ThepUuBtiff's pouitwlj>S!»y(^tbti.)t9ae, w^ 



Hek$ mojf $m far PUapidatiMM. 1|)^ 

Boiioe was dated Ae 18di AprOi 1795, and there retted ihdr 
OMW; ao that a li^ of entry accrued on the I8th of July 
ftHowing* 

. The demiae in the qectment was dated the 2d of Novem- 
ber, and it was proved diat the house was not then jn repair. 



The defendant gave in evidence a receipt of the ksMor of 
Iht plaintiflTs, for the rent up to Michaelmas^ which receipt 
was dated the 18th of October. 



. For the defimdant it was dien insisted, that the recript of 
nut, mm a waiver of the plaintiff*B right of entry ; that, on 
the ezinration of the three months after nodce, the plaintiflTa 
ri|^t of entry accrued, and of course, that from that time, 
the defimdant was a trespasser; whereas the acceptance of 
rent was evidence of the continuance of the contract^ and a 
waiver of the trespass. 

Lord Kbhton said, that had the demise in ejectment been 
mieetdeni to payment of the rent, he should have hdd the 
receipt of rent, a waiver of the trespass, and have nonsuited 
die phuntiff; but that in the present case, the demise in eject- 
ment was on the Sd of November, which was subsequent to the 
lece^ of rent That though the plaintiff might have brought 
Us qeetment at the end of the three months, there was no 
reason why he might not give an indulgence to the defendant, 
smd irhg Us acihm even qfter the receipt of rent, partieutarUf 
Off tke premises were not then repaired. 

The jury found a verdict for the defendant. Messrs. Gar* 
row and Wigley were counsel for the phdntiff. Messrs. BdBtf- 
am and Vamghan for the defendant In the next Term a new 
trial was moved for, and a rule obtafaied, which die Court 
afterwards discharged. 

An heir to an estate, although not named in the lease, may An beir, al- 
recover damages for dilapidations or neglect of repairs, al- nv^j w^y 
though the hssee covenants with the lessor^ his executofs and 2j^^'|fo^ 
administrators only; and for this reason, as laid down by JFSla« taptdstton. 



▼• 
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herberi{a\ Aat real covenantSy or rach as are annexed 16 
the mtate shall descend, and the action be brought either hf 
or against the heir or executor, according to the estate and 
time of the breach of covenant. As to the estate, he aajit 
die hthr shafl have the action by reason df the reverrion or 
injuiytoit. 

As In tlie case of L&t^kerr. Winiams{b% tried in die 
Coittt of King's Bench, in the SSth Charles 2. wherm A* 
fHahMff brought an action for breach of covenant as Mr 
upon a lease granted by his aneesiar of lands in Glamorgan- 
riiire Ih the time of Queen Elizabeth for ninety-nine yean. 
The kitee covenanted wi A the fey«or Us exeeuiors and mi» 
a i it w i i fr ' wfur v, to repmr, tmd to leave the premUei in repair itf 
ike end of the term; and now the heir brought this afitiott 
agatest the eweemiare of the leeaee ; whereupon the defendmii 
dettnnred* 

It was now argued by the counsel for the defendant, tiiat 
Am cov enant being only with the lessor, his exeemtore, and 
adj wii rfflfu/oi'j, Bea not for the heir, and cited The Caae ef 
Mtehmondf in Owens Reports* 

To this it was replied by the pbdnt^B counsel that this 
was a covenant that runs with the land, and goes to the hor 
without nanung him, as in Spencet^s Que, nnd Tie Lf^d'ilmd 
COkffter tf Windear's Case, in the fifUi vohime of GU/t Bt»- 
ports. Also, the intent of the parties appealed to bii;' ihiit 
the covenant ribould continue eStct the death of die lM ttr , 
it being with him and his executors, and therefore - it ^jffiT'ifoC 
determine by his death, as in Saehaverel n Fn^ai,tMt in 
liie Kd rf the same King, and report^ also in 2>mte (^J' 

■ > . 1' f J 

tTpon which Ji^doicsht was given for die fUmHff.^ >UAr 
Cbbsswill Liviira, the learned author of the iBtj^ovli^ 
whsnee diis caae was taken, was ooonsel for the plaiiiiifl^'^aHif 
Serjeant Jxys for the defendant. 



■ t • 
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An lieir may hring an action for lireach of covenant, for An keir may 
Ah;^dation8 suffered to accrue to the tenements, tif which a tion^or'dih^ 
pat was hi the time of his ancestor; but the damages can only ^j^^^^^^ 
tteaaiessed at the amount actually reqobred to te-histate diem ^«^ 
iMMdtng to the covenants, at the time of the breach. 

In the case of Vivkm t. Ctiii^n{a)t tried before Cbkf VMm 
imSeeJSMi, in the Court of Kkig*s Bench, Eaater Tena^ in cJ^ 
Ae4di of Queen Aime; the phintiff as b^, deckled on a 
ceVtiiaiit, that his anOestor jiar mde^wram suam, etgui ^dier^m 
pmrtem rigiUo of the lessee (omitting sigUlai) hie in curiam 
trifffffi^ did demise; and that the lessee covenanted iotepair 
JfHimUme io Hme^ and to lease ik tepairs lOid then shewed 
Ait his aiidestor died m the lOlh year of Wm. S. and liMir 
IIKBiMBh of covenant assigned, that on the 1st of April, hi Ihe 
11 year of our (Aen) present Qtteeb (Alme) and for ten 
j&kts prior thereto, the premises were oot of repair. 



lAAer die vordict had been obtained for the plaintiff, it Was 
meved on the part of the defendant, hi arrest of judgment; 
Hrj#, diat the word sigiUai was wanting. Seeatidlff^ ihat^part 
of the ten years incurred in the life of the aneestort and tiiat 
-tins was a hard action* 

jPbjiff Jfiutice Ifoi'T ruled^jSrs^ tiiat the want of the word 
Miffffifc \^^- cured by the verdict, and tiie pleyling over. 
S^fe/nffifp. if the ,fcemisyi were out of repair, in the.tim(»taf 
ti^ anyffprifc |ap4 contjuued so in the time of the Adr, it jn. a 
itlff^ffge^^tfi tbe Atf^v and the jury gave as miichriA dumag f w 
sf»llgpl^lP[^l ibe,p^^ m repur. Snt he«iby,nQ dwMges 
ar^^gjl^ien^in respect of die length of 6sm thfy,.4on|pb||pe^.in 
dee|iy^ .^ 11^ .tespecX of what it will cost at the timf of tke 
ietion brought to put the premises in repair; tiierefbre jti^ 
dtaMii^MM^vras fidviokHtt.. He also said, that. itwas^liet a 
jhaad|aflio«tf taod ^kstffsod*dmmges are ahaaps\giasmm^Aese 
9me4fi ikM^se 'ihsi Htm ege si rMOsmrei^aglU Im be ofiplisd^to 
tke repair 4jf the premisss. 



> . ; I* ■ ■ 1 ^ « ^ 
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T lwwfiiw k isdcK Iqr dm caHe, that wfaere the coreaaiit 
nam in lemm m repmitr at Urn end of Urn ten^ the Taluationy 
on wfaieh fio bong cfae acsun £br Inefldi of oovouDty ou|^ t^ 
be t«iu% an as CD be <wiiBrimt ta pot die premiMs in repair^ 
at die dae ot hnagng die aetkiiit and ii dicrdbre a rt^ 
af i/iijir^ij ■ dame ta dm jm i\ ■in* i» iAroni^A «aal ^ 
fscker dian an MMwaMBit ^^ dUapidtUioMM in tlie 
covenantB, viiaL a ealenlatkin ia to be made of vhat 
die honae m in, worse dun ic ought fio be, according I9 
dienatueof diecenme, rraaonaWe wear and tear excepted* 



it ia a» notorioaaly die dml^ of die actnal occnpier of « 
tinaawnr^ to repair, anataaip wainhiin and ophoU the pacsriMV 
dMt he oeeqpiea, andao Eftdedie dBtfof the landkrd, tluil» 
etea witheutanagrecaKntorcovcuHittodiatcfiBet, tbelaadt 
hwd aiay flNuntain anectiaa ■ftiiait hia tenant for nfghtfling 
siieh duty, the ground of the injury done to his inheritanoaw 
** And deplorable indeed,** said Lord JTeayoa, in the caae of 
CheMmm r.Hampiam (a), "wwdd be ^m fltaation of laad- 
loffda, if diey were liable to be haraaMd widi actiom for Aa 
talpable af ^ cl of their tenants* 

la diia caae, which was originany tried bctee Barao Tkamgh 
som at Laaeaater, it appeared that another peraon was tenant 
ia poawMon under the de fendant ; and that it was olgeelad 
dart die a ct i ou did not lie against the p re sen t defendant* 
The learned Judge would not nonsuit the ^aintiff, and a 
verdictwaa taken for him; but he gare leave to die defend- 
aatf s eouasd to more the Court to set aside the verdict, and 
to eater a nonsuit, if they should be of oj^mon, that the ob- 
JeetioB waa wril Ibunded. 

A rale nisi having been, hi Easier Term, 1791, giismsd» 
Mfs Lam (afterwards Lord£flbiiof«asg*) on dieSOdi Juney 
TrimtyTenaof the same year, diewed cause against it; and 
contended that from aU the old audiorities, it appeared that Hm 
burthen of repair lay upon the owner of the fee; and that die 



(§) T«rBi Rtp. fsl. W. psgs SIS. 
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which shew that the occupier also is liable, only prove 

that the same burthen may be extended to him; but do not 

Aeiw that the party injured by the neglect to repair may not 

-deel'to take his remedy against either. Nor is any hardship, 

he mid, thereby imposed upon the owner; for if by his agree- 

inent with his tenant he has reserved to himself the burthen 

of repairing, it is but just that he should suffer for his own 

n^lect; and if he has not, he has his remedy over against his 

tenant^ who must be better known to him, than to a stranger. 

The first instance, said Mr. Law, to be found of an action 
of this kind is that of Star v. Rookesley (a), where the pre- Stwr 

mm 

sorption was, that the tenants and occupiers had repaired &c. jz^jbetby. 
In that case, the Court said, '' that by the word tenentes, 
wUch is construed tenants ^ is meant the owners of the fee* 
simple, and by occupatores, those who come in under them*** 

That tenentes is so taken, appears by the writ de curia 
dmudenda; which is a writ of right, and lies only for a tenant 
in fee; and as this ( Star v. Rookesley) was a charge upon the 
land which runs with it, there was good rteson* why every 
occupier should be bound. ** And that is sufficient (which 
rAiAs the iden of its being necessary, observed the learned 
coliii w J y fbr the plaintiff to charge the tenentes and occupa* 
tovf,' becaese it is impossible that he who is a stranger should 
be.'«ii|bt6 kno%r and set forth their particular estates, titles 
saA n&temts^ but the prescription, said the learned Judges 
who wai quoted by Mr. Law^ " is annexed to the tenentes, 

tfutf is,' tp the tenants of the fee,** 

■ic- -.' 

And in the case of Rosewell v. Prior {b\ an itction on the RMtweU 
case was maintained against the owner, who was not in pos- ^^^ 
MMieH/-lbf a miisance in making an erection irhieh stopped 
aKtent tfght8,'aiid the Court ^eld that the action W eidier 
a|Aurtr him, of tfi« tenant in possession, at the 'plaintiff**8 
eteMoit. Ag»n, in that of Holback v. Warner (c), two 



K ■ 



(«) Salk. Tol. i. p. SS5. (6) Salk. fol. U. p. 460. (c) Cro. Jac. 605. 

• ■ » 
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Judges against one held the dedaratibn in an action on the 
case for not repairing, to be bad, because the prescriptioii bid 
was, that onme$ possessares of such a dose were bound 16 
Impair 8cc. ; and the y^y objection was, because the pieeisilp- 
tion ought to have been laid in a tenant of tiie freehold, er te 
him who had the inheritance for that ierrmiUit ienewie»^ li 
tiie old entries mean the owners of the fees* 



CockMws^B abottt to argue on the contraiy^ IM 
was stopped by the Court. 

Lord jKenyofi, Chief Justice. It is clear that this aetioil 
cannot be supported against the owner of the inheritaaee, 
when it is in the possession of another person. It is «o nt^ 
toriously die duty of the actual occupier to repair, and so 
litde the duty of the landlord, that, without any agrctement to 
that efTect, the landlord may maintain an action against hii 
tenant for not so doing, upon the ground of the injury done 
to the inheritance. And deplorable indeed would be the 
situation of landlords, if they were liable to be harassed with 
actions for the culpable neglect of their tenants. 

Mr. Justice Ashhurst declared himself to be of the same 
opinion, as did Mr. Justice Butter^ who observed among other 
things, that " the simple question was, whether the landhud 
could in any sense be caUed a wrong-doer, 1}ecause of tte 
neglect of his tcfnant to repair.** 

Cofenaotoand As much of the practice of assessing dilapidations, giving 
sfreemeots. notices to repair and such like, depend upon the nature of 

the covenants, it may be as well to consider a little the subject 

of covenants and agreements. 



u 



Covenants are either implied or express, that is, in JSm^ 
or fit law. 

Covenants in deed, says Lord Coke {a), are such as are 
expressly mentioned and recited in the agreement between the 
parties. 

(«) Co. fit Intt p. 80. 



A Landhnts itemed^ far wmU of Repairs, ^1$ 

C^vememU im law, says the Mine high authority, are such 
a» liie law laises or implies, Aough not expressed ; as if the 
IsMor 4hmi$ei to lessee by deed fifr a eeriaim tme, the law 
liwagn knirfieft a cotvenant on the lessors that the lessee shall 
ytf iillpf ^tffojf dming the term. Therefore ewenatUs im deed 
^ne'wepreeseoeenaiUs, and eevemmie in law, implied caeenaiUe. 

ThoBe implied covenants, says Wootffall (a), are said to be 
inbereBt, and are in tU eases, controlled within the limits of 
9n express covenant; and caution, he observes, is therefore 
id be used in introducing into a lease express covenants in 
«lrt$in eases; as the evil intended to be guarded against, may 
(bafnenlly be prevented or recompensed in a more limited 
dqgma^ ibf an ttseptess^ than by an implied covenant. 



:#"j 



Th»4iitiMtion, he fiurthcff says, between implied covenants 
by op^ation of law, and express covenants, is, that express 
eefanpiitfi4Hre'tD be taken more stricdy ( 6 )• 



(. ' i... 



A breach of covenant, by a lessee, for non-performance of A ]aodlord*i 
fepairs, may be remedied by the landlord, by an action of J[^| ^f ^ 
eomesimtt or of assumpsit (c) ; according as the premises are P*"** 
deaaised by deed or not, which will lie for the recovery of 
cbmag^ for any injury sustained by the landlord, in conse- 
fpevifaiof , ^e tenant neglecting to repair the buildings, suffer- 
ing tipd^ to be carried on therein contrary to his covenant, 
treating the land in an unhusband-like manner, or committing 
aqr other b^reach of his agreement. 

It should be remembered, that an action of covenant for 
dilapidation or want of repairs, cannot be maintained, except 
iq^on a deed, and the declaration must shew that it is brought 

SBone^ii}. 

•, . ----- 

(#) Woodf. Land, mod Ten. chap. z. (c) Woodf. Land, and Teiu chap. xt. 
' (I) Burr. Rep. t61. iii. p. 1639. (d) Lord Raym. vol. ii. p. 1536. 
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CHAP. II.} 



CIVIL DILAPIDATIONS. 



Breaehcf of 
covenant to 
repair. 



Leaving the glass of windows cracked has bcjen held to be 
a breach of covenant to repair (a )• So^ not repairing a pave- 
ment is a breach of covenant to leave tlie premises siifficiumt^y 
maintained and repured : for it is within the intention of i^ 
covenant, and is quasi the building; and the not repaiiiog 
may be a matter of value and of much prejudice to the leasof* 
Soy carrying away a shelf, though not stated to be a fixture^ 
has been held to be a breach of covenant to leave the pre- 
mises in the same order &c« ; for it shall be intended to Imi 
fixed {b). 

A covenant to repair during the term after three mondii 
notice, and to leave the premises in repair, at the end of the 
tei^, are distinct clauses: therefore notice is not necesnoj 
to sustain an action for non-repair at the end of the term; fmt 
the notice refers only to reparations within term, to which tiie 
lessee is not tied without notice three months before (c). 



But a covenant to keep a house in repair from and after the 
lessor hath repaired it, is conditional, and it cannot be as- 
signed as a breach of covenant, that it was in good repaar 
at the time of the demise, and that the lessee suffered it tot 
go to decay ; for the lessor must repair before the lessee it 
liable {d )« 



For the same reason the law is, that if a man leases a home 
to another for life or years, either by deed or by parole, die 
lessor is not bound to repair it, without an agreement or cove- 
nant for that purpose ; but the lessee, who had the use of it» 
ought to do so, though he might not be subject to an action 
at the common law for not repairing it, as laid down in the 
Countess of Shrewsbury's case {e). But now by the act of 
the 6 Edw. 1, c. 5, commonly called the Statute of Gloucester^ 
the lessor, says Serjeant Williams, in one of his notes to dMft 
case of Pow^ret v. Ricro/i (/), may have an action of waste^ 



(a) Woodf. Land, aud Ten. chap. xv. 

(6) Sautid. vol. i. p. S91. 
(c) Ibid. 64-1. 



(d) Woodf. Land, and Ten. cbap.xT. 
^ I. Saand. vol. i. p. 645. 

(e) Co. Rep. vol. ▼. p. IS 6. 
(/) Saund. vol. i. p. 325, n. 7. 



DUapidaiuni of Aecessarial BtUkUngs. 117 

o^ upon the case iii the nature of waste, against the lessee, if 
he permits the house to be out of repairi unless it was ruinous 
at die time of the lease (a). 
In sinreying the dilapidadons, or want of repairs to a tene- Dilapidation 

, ,--,-_. - , . ._ of accessorial 

nient, the accessorial builduigs must be taken into consider- buildings. 
ation, as well as the principal edifice.> Accessorial buildings 
iiie minor structures, in addition to or connected with the 
prindpal or estate building, and belong in some cases to the 
lessor, and must be surveyed and included in the estimate and 
notice to repair, or assessment of damages ; and in other cases 
to the^ tenant, and must be omitted. In the former case, the 
acoeaaorial buildings must be left on the estate, and kept in 
repair as well as the principal ; but in the latter they may be 
kmoved under certain restrictions, although the accessories 
Amy be often more valuable than the principal to which they 
have been added. 



TM case of Lawion v. Lawton (6), argued before, and de- Lawttm 
fermined by Lord Chancellor Hardwicke on the 14th Decem« Lauioiu 
ber; 1743, embratces so much learning, and ^ves so clear an 
historical account of the progress of the law on this subject, 
tiiat it cannot be too attentively considered. 

The material question in the cause was, whether a fire- 
engine set up' for the benefit of a colliery by a tenant for life, 
iM Id^lte* considered as personal estate , and go to his excr 
cnloii ^' t» fixed to the estate^ and go to a remainder-man; 
or ih less technical language, whether it belonged to the land-r 
kird ol* the tenant. 

Hiere was evidence read for the plaintiff^, a creditor of the 
tanisiC fiMT life, to prove that the engine was worth, to be sold, 
SSQIq' atid ibat it was customary to remove them. That in 
boildiBg of sbeds, or^ accessorial buildings ^ for securing the 
en^e, they leave holes for the ends of the timber, to make it 
more commodious for removal, and that they are very capable. 
at being carried from one place to another. 



(o) Co. 1st Imt. .54 h. (6) Atk. vol. ill. p' tS. 
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The counsel for the pkintiff said, that the testator wm 
dead, greatly indebted, and it would be hard, when he hadi 
been laying out his creditor's money in erecting this eo^bait^ 
that they should not have the benefit of it, but that the atiict 
rule of law should take place. 

Mr. Wilbraham compared it to the case of a cyder nSA^ 
which is let very deep into the ground, and is certainly fixed 
into the freehold ; and yet Lord Chief Baron Comyns, at l3m 
assizes at Worcester, upon an action of trover brought by die 
executor against the heir, was of opinion, that it was peraonid 
estate, and directed the jury to find for the executor. 

Evidence was produced on the part of the defendantt Uk 
shew that the engine could not be removed without tearing up 
the soil, and destroying the brick-work. 

Mr. Clark, of counsel for the defendant, cited Finek, /oL 
135, under the head o( Distress; and the case of IVorilep 
Montague v. Sir James Ctavering, about two years prevkmi^ 
before Lord Hardwicke. 

The Lord Chancellor {Hardwicke) then stated and detef* 
mined the case as follows : — 

This is a demand by a creditor of Mr. Lawtan, who set tip 
the fire-engine, to have the fund for payment of debts mda 
as large as possible. 

It is true the Court cannot construe the fund for asaet^t 
further than the law allows, but they will do it to the utmost 
they can in fiivour of creditors. 



brings on the question of the fire-engine, whether it 
shall be considered as personal estate, and consequently applied 
to the increase of assets for payment of debts. 

Now it does appear in evidence, that in its own nature it is 
a personal moveable chattel, taken either in part or in grosa^ 
before it ia put tip. 
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But then it has be^ insisted^ tkat fixing it in order to make 
it imAf k properly an aumexation to the freehold. 

To be sure, in the old casesi they go a great way upon the 
atmexation to the freehold, and so long as Henry the Seventh's 
tipMb Ae OQurIi of law coQstnied even a copper and furnaces 
to be part of the freehold. 

f(ipee that time, the general ground that the Court have 
gone upon of relaxing this strict construction of law is, that 
H ie for the benefit qf tkepubUc to encourage tenants for Ufe^ 
to do what is advantageous to the estate during their term. 

What would have been held to be waste in Henry the 
Seventh's time^ as removing wainscot fixed only by screws^ 
and marble chimney-pieces, is now allowed to be done. 

Coppers and all sorts of brewing vessels, cannot possibly be 
uied without being as much fixed as fre-engines, and in brew- 
luN^es especially, pipes must be bud through the walls, apd 
be supported by walls ; and yet, notwithstanding this, as they 
are laid for the convenience of trade, landlords will not be 
aOowed to retain them. 

nis being the general rule, consider how the case stands The general 
^ ^, . V- I. • • Ai rule M to te- 

as to the engine, which is now m question. cessoriet. 

It is sud, there are two maxims which are strong for the 
rqni^indfflMnan : first, that you shall not destroy the principal 
Aing, by taking away the accessory to it. 

This is very true in general, but it does not hold in the 
present case, for the walls are not the principal thing, as they 
are only sheds to prevent any injury that might otherwise 
happen to it. 

Secondly i it has been said, that it must be deemed part of 
the estate, because it cannot subsist without it. 
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Principal and Now collieries formerly might be enjoyed before the in* 
^^^H^' of mention of enginesi and therefore this is only a question of 
a^S^^^ miyor and minus, whether it is more or less convenient finr 

the colliery. 

There is no doubt but the case would be very dear at 
between landlord and tenant. 



It is true, that the old rules of law have indeed been 
laxed chiefly between landlord and tenant, and not so fipe- 
quently between an ancestor and heir at law, or tenant for 
life and renuUnder^man. 

But even in these casesi it does admit the consideration of 
public conveniency for determining the question. 

I think even between ancestor and heir, it would be very 
hard that such things should go in every instance to the heir. 

One reason that weighs with me is, its being a mixed caae 
between enjoying the profits of the land, and carrying cm a 
species of trade; and, considering it in that light, it comes very 
near the instances in brew-houses &c. of furnaces and coppers. 

The case too of a cyder mill, between the executor and tlie 
heir, mentioned by Mr. Wilbrakam, is extremely strong ; tat 
though cyder is part of the profits of the real estate, yet it 
was held by Lord Chief Baron Comyns, a very able common 
lawyer, that the cyder mill was personal estate notwithstanding^ 
and that it should go to the executor, and not the heir. 

It does not differ in my opinion, whether a shed over such 
an engine be made of brick or wood, for it is intended to cover 
it firom the weather and other inconveniences. 

This b not the case between an ancestor and an heir, but 
an intermediate case, as Lord Hobart calls it, between a 
tenant for life and remainder-man. 



Agrieukural BuUdhgi not removabk. tf 1 

Whidi way does the reasoti of the thing weigh most, be« 
tween a tenant for life and a remundexHnan, and the personal 
lepreaentatiYe of tenant for life, or between an ancestor and 
his heir, and the personal representative of the ancestor? 
Why, no doubt, in fitvour of the former, and comes near the 
ease of a common tenant, ^ere the good of the public is the 
material consideration, which deteriiunes the Court to construe 
these things personal estate ; and is like the case of emble* 
memis , which shall go to the executor, and not to the heir or 
lemainder-man, it being for the benefit of the kingdom, which 
IB iafterested in the produce of com and other grain, and will 
not suffer them to go to the heir. 

It is very well known, that little profit can be made of coal- 
Bunes without itas engine ; and tenants for Uves would be dis- 
couraged in erecting them, if they must go from their repre- 
sentatives to a remote remainder-man, when the tenant for 
life might possibly die the next day after the engine was set up. 

These reasons of public benefit and convenience weigh 
greatly with me, and are a principal ingredient in my present 
opinion* 

. Upon the whole, I think this fire-engine ought to be con- 
niered as part of the personal estate of Mr. Lawton^ and go 
to die executors finr the increase of assets ; and Hs Lordship 
decreed meeordingly^ 

In. surveying or assessing dilapidation damages, or want Agricultural 
of reparations to agricultural buildings, the architect should remof^^^ 
remember that tenants in agriculture, who had erected at 
their own costs, and for the more necessary and convenient 
occupation of their ferms, any buildings of brick and mortar, 
covered witii tiles or slates and let into the ground, cannot 
remove the same, even during the term, and although the/' 
should leave the premises in the same state as when they 
entered. Therefore dilapidations are to be assessed on such 
biuldings, as well as upon those originally demised by the 
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lease ; — ^fbr it is a legal maxim of very ancient date {a\ ttat 
whatever is a^join^ to, or becomes an adjunct to a priociyill 
to which it is adjcined* This legal a^unction also api^ea to 
the fitting up of another man*s hou«e as well as building «pM 
another man*s soil. As if I build a house upon SwMi^s Crof^ 
holds the principal b in him, and the adjunction in mat InI 
is the ffroprktatp and I am mere^ the usufructuary; for tlMI 
property of the thing is lost so long as adjunction contimiea* 
Thus the houses in Rusaell Square, are adjunctive to the) fiMK 
hold of the Duke of Beclfant, and at the expiration of Iha 
limilding leases, the usufruct and adjunction oease, and thsp 
become the sole property of his Graoe, on whose soil thqf: 
are built. 

With the Romans the law was the same, and the word «4n 
junction is drawn from their civil code, where it implies, adding 
to the soil more than was originally upon it. The ground waa 
called the subject, and the bmUing the accessory or ad^juiiot*. 
These wise legislators had many species of adjunction^ which 
they defined generally as something, added to the sul^ectf 
more than it possessed before. 

So also with the French, in their Code Napoleon (6), whidi 
says, that all buildings, plantations and woriu upon the Mil» 
or beneath the surface, are presumed to have been made tap 
the proprietor at his own expense, and to belong to him, untiL 
the contrary be shown; without prejudice to the property, 
which a third person may have acquired, or may acquire by 
prescription, whether it be a vault beneath die buildkig ui 
another, or any part of the building. 

Again (#), when plantations, buildings and works have baea 
n^idfi by a third person, and with hi^ own materials, the pm* 
prietor pf the soil has a right either to retain them, or to 
oblige such tiiird person to remove them. 



(a) Si quii in alicno solo ex sua ma. donios, cnjus et solum est Jnitt. last 
teria domum Kdificaveht, ilUiu fit lib. ii. tit. i. $ 50. 

(h) No. 553. (t) No. 555. 



Difference behoeem A^^m^tkmi and Flxiwret^ IS3 

lleafdee houses built by persons on the freeholds of odiersa ^J^^ ^m of 
whfch are adjunctions, there are also adjunctions of chattela 
to houses already buik, in the nature of finishings, which aba 
beeome the property of the owner of the house ; for the mere 
ael of adjunction makes the materials themselves to become a 
pesrt and parcel of the fi^eehold, and it would become a trespass' 
m fanr to remove them. This is therefore a point of law highljF 
neoesMtfy tor the architect to make himself acquainted with** 
AiiQanctbns, says Mr. Har graces in his notes to CoU$ Fini 
LuHMe, is rather a term of the bgicians. The aeeessoriwm 
of the civil law answers best to our terms of regardanif ap« 
pendantj appurtenant and incident. 

The architect therefore will do well to consider, that this Legal difier- 
makes the true legal difference between adjunctions and fix* a^jonetioMr* 
tures, that the laUer by recent decisions, may, under certain ^^ fi^tiiret. 
drenmstanees, be removed and taken away, but that He 
farmer can in no case be removed without incurring the pe« 
nalties of a trespass, 0b btmie aepariaiis. And also, that thi) 
owner of the reversicm, if such adjunctive finishings be re* 
moved, whether they were added under the powers (tf a re* 
pairing lease, or the lease of an unfinished house, may support 
an action of trover for their recovery, if removed either during 
die continuance of the lease, or at its termination. This waa 
iUly exemplified in the ease of Fmrrani v. TAamps(m{a), m 
wUch certain mill-work and machinery had been demised with 
die mfil fi>r a term, and the tenant, without permission of hie 
landlord, severed the machinery from the mill, which was 
afterwards seised and sold under an eseootion against the 
tenant : it was held that the pieperty in the machinery in* 
atandy vested in the landlord, when separated by the wrongfid 
act of the tenant; and that the landlord was entided to his 
remedy as before stated. 

Another spedes ci bidUhgs, diat mny be termed aooea- Aocetsorial 
aerial buildings, is necessary to be considered by the architect ^^* 
in surveying dilapidations on a large estate. These l>uildings 
are a sort of minor structures or offices in addition to die 



(€} Bvo. 6i Ald.Tol. T. p. SS6 ; and Appeodix, No. XXVIII. 
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principal or estate building, and it must be remembered, that 
these accessorial buildings in some instances belong to the 
landlord, and in others to the tenant. He must therefore be 
particular in ascertaining these facts, before he commeneer 
his survey, that he may properly assess dilapidations or want 
of repairs, if they belong to the landlord, and are dilapidated 
or wasted, or omit them if they belong to the tenant, for an 
error in either case would be fatal to his demand if broa|^ 
into Court. If these accessorial buildings belong to the land- 
lord, they must be left on the freehold, are liable to dilai»- 
datioB costs, and must be kept in repair by the tenant or 
usufructuary as well as the principal building; but if they 
clearly belong to the tenant, they may be removed under cer- 
tain restrictions^ although they should be of more value than 
the principal. 

Ii»rd Chan. 1° the before-mentioned case of Lawion v. Lavdam, Lord, 

l^ib^t^^joo Hardwicke, in giving his judgment, thus clearly expkined the 
en sttdi build- principle of the rule of law respecting such buildings. ^ To 

be sure,** said his Lordship, ^* in the old cases they go a great 
way upon the annexation to the freehold ; and so long as Henry 
the Seventh*s time, the Courts of Law construed even a copper 
and finnace to be part of the freehold. Since that time, the 
general ground that the Courts have gone upon, of relaxing 
Uiis strict construction of law is, thai it is far the benefit ^ 
the public to encourage tenants for l\fe to do what is advan- 
tageous to the estate during their term." 

Um% sf tkt Among the Romans^ all buildings were reckoned as aooea- 
Ml liMi4. MOiui or accessories to the soil, the landlord being reckoned* 

tlie owner or proprietor of the soil, and the tenant or usufruc- 
tuary of the accessorial buildings ; and with them, when a man 
built on his own proper soil with another's materials, he was- 
uiiderNtood to be proprietor of the building, because all that is 
built on his soil gave place to and went with the soil (a ). 



(9) ** Cnm In »ii« loco tllquU •liena ffrf(/Sc«f«r, $oio credU," Jnst Wg^. 
iMtorU »4lrtr«vi-rlt, lpM> ilomlmu In- lib. xli. tin l. lefr. 7. V 10. 
lullliflliii 4ti||||i|, i|iiiit .imift- i/Noi/ if« 
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Romans also considered as accessories, those things thatwt 
call landlord's Jixturest or such as cannot be remoYed by tha 
taiant. For instance, if a man seUs his house, the glass 
inndows, chimney-pieces and other fittings, go with it, as ao- 
ceaaories, and may thus be well distinguished by the architect 
from the tenant's fixtures (a). Wainscot, benches, doors^ 
vjndowsy chimneys and the like^ are accessories to a building, 
and are to be considered by the architect in making his survey, 
as part and parcel of the freehold, and pass, says my Lord 
Coke (6) by bequest, conveyance or lease of the house. 

This aflSidng or adjunction of permanent buildings to estates^ 
of temporary buildings to others, or of materials to buildings 
is also called by some writers, annexation, which is the per* 
manent annexing or affixing fixtures, chattels, finishings &c« 
to a building, so as they cannot be legally removed. Thus, 
fi» instance, timber used in the repairs of a house, becomes 
so annexed, and legally inseparable from the property, that it 
becomes for ever after, a part and parcel of the house, and the 
pnqperty of its owner. Whenever a chattel, fixture or any 
other thing is so annexed to a fireehold house, as to become a 
part and parcel of such freehold, or cannot be removed with- 
out doing damage to the freehold, it cannot be removed by 
die annexor or usufructuary without rendering himself liable 
to an action of damages : for by the act of annexation it 
becomes a portion of the freehold, that is, the annexation or 
ac c essi o n, becomes part of the principal (c). 

The following authorities are admitted by the lawyers on this Antlioritissi 
jMilyect; namely, the statute 10 Hen. 7. pL S;.90Hm. 7. IS; 
90 Hen. 7. 26; CoieonLUileion, p. SSa; also Mr. Hargrat^s 
and Mr. Thomas's notes (d), which is treated on more at large 

(c) Bsnolm laysy on a law of {b) Co. tit lut /b. 53 a. 

the DigesU concerniog thli tabject, (c) *< Acce»sio cedit priacipall.''^ 

«* JEdilms distractb, Tel legatU, ea Gotbofred. Glots. in JusL Dig. Ub.^ 

ctte aedlam aolenins dicere, qa» quasi xxxiv. tit. «. leg. 19. $ if . 

part edtmiiy vel propter aedei baben- (d) Thomas's Systematic Arrange- 

tor, at pnta pnteal." Jost. Dig. meat of Coke's 1st Inst ?ol.iii*c* 53. 

lib. xix. tit. 1. leg. IS. § 31. p. S33. 



nS CHAP, n.] cMl mAfMumfMm 

h the 4di Chspter of dn Treatiae. Lord Gofc^# li^piHIt, 
lRaLir.p.6S; JMMrwkVMM IViwiZgMi^ AwMei's 

ReporiM, p. US; A&ymg^ toL nL p. 13(«); £«ff JKqpoff^ 
ToL S* pu Ml ; TtHutfUmB AtpoffVy iroL m* p. 19^ sn ^v^ 



Bmt • feanrt AS v €nm C0IM6B WKam. WDk mtBiVKXiB ynrlBaOt^ «• DHBB m 

dSrSnJar ^ M*e •mtJons to a leagehcM ertate, where k may be wi Aril 



iMitfi Iqr die owner of llie 8o3 and the osnfinicliiaiy or 
thatapoilieoof die new or additional huiUh^ riiooldfae 
ndoed to be the property of the tenant ; he should 
■■■ddiat lie may so dengnand eonstmct fab boiUEngBt thai 
diey em nerer be legally oomidered as awnnred or apps^ 
taining to die fifediold; and apply fais fittings and odnr onn^ 
SMbtal finhhing to tenements, so as not to beeome die lanfr 
lord's fiiirtores. For if they be not ribsolatdy aanezed to dift 
pis s tipal or realty, or annexed to die fireehold by meima of 
nails, bolts, mortar or die Hke, diey will be taken in laBW^ m 
mere loose and moreable chattels. And it has been decided {k\ 
tiiat if a tenant ereets any bams, granaries, stables cir other 
aoeessery buildings, upon Mocks, roDers, stillB, pattens, cofanus 
or piDars, not amezed or let into the ground, die lanAnd is 
ttot entitled to conflder diem as part of his freehold. A tenant 
dierefore, by constructing his accessmal buildings, in tiwae 
er odier similar methods, may make useful and valuable ad* 
ditions to his premises, without either having to leave diem 
behind, at the expiration of his lease, or be liable to be soed 
for dilapidations or want of repairs, under the covenants of 
keefRng in repair all buildii^ erected and to be erected daring 
Us term. For if they be so c o ns tr u c t ed, diey will be movo- 
able chattds, and not annexed buildii^. 

ff^^^ Anodier sort of property that usually appertains to the pro- 

prietor of buildings, is that known to lawyers by die name of ap^ 
purlenanees, and ought to be well understood by the architect 



(«) Lawtoo V. Lawton. p. 19, fO. Vin. Abr. toI. iL p. 154. 

(n East's ftep. toI. Ui. p. 55. Esp. Bol. N. P. p. 54. Barn. Sc Aid. 
fol. iU. N. P. C. p. 160. Taant. toL 1. ▼ol. ii. p. 165. 



Hawfwr Brewmiei out Uahk io DUapidaiUmt. VtH 

fpfaeli making a survey of dOapidatioiis, want of repun and snch 
takeideteriomtions to «i eatote, or in naking a flchedble or termr 
tf Ihe property belonging to either landkMd or tenant on asi 
lWift<?» Appurteikanceaj therefore are those uiferior portlona 
tf a tenement that appertains to the principai; audi as ont- 
nOUfleay tirchardsy yards and gardens^ which are appurtenances 
te a messuage* Appurtenants are dinerekit from appendsntSf 
ikya £ord Coke {a\ fbr appendants are ever by preseriptSoliy 
Itad App urt enants may be created in some cases at iMs day. 
To Hfdeh Mr. Thomas^ the learned editor of the last edition 
of XJokCf says, that a diing appendant is that, whidi beyond 
metevry has belonged to another uiing more worthy, wUcn 
hgg^OB with it in nature and qnaKty. A thing tqtfpwfenahi is 
Aatirbfich commences at this day. If a thing which may b^ 
appendant or appurtenant, had always passed with the maffor 
to which it belongs by the words cum periinentiiSf it must be 
UteB to be appendant (i). One messuage however cannot 
be appurtenant to another, and where a person hath a mes^ 
soage, says my Lord Cote ( c ), which has rights of appurte- 
dstaoes, and it is blown down or burned by the hand of God, 
H the owner should rebuild it in the same place and manner, 
he wS be entitled to the ancient appurtenances. A turbary, 
ibr instance, may be appurtenant to a house, and a seat in the 
chorch; but the latter cannot be appurtenant to land, fbr the 
p r incipal and appurtenant, says a good authority (d), must 
qpee m nature and quality. 

In surveying the dilapidations &c. of a brewery, or rather Brewery 
of die baidings erected for the purpose of a brewery upon an f^r Ua&c to 
eslato, die architect should bear m nund that such erections j^pi^ati^^ 
are generally liable to the same laws as those elsewhere men* 
tioned for agricultural and trade buildings, and that they may 
be removed by the tenant, if constructed in the manner before 
directed for such structures. 



(a) Co. 1st Inst fo. ISI 6. (c) Co. Rep. vol. W. p. S5. 

(I) 1 Roll. Rep. p. SSO. Com. Dig. (d) Salk, Rep. vol. Ui. p. 4a 
p.5S0. 
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.^uM c-jses, wliercin I have bees 
^.^%j«id> repairs or re-instatements of 
^^ .i^^'tini by a tenant during the term 
u dud assessed, or whether they 
iuwn and taken away. But it has 
.^ ^ general covenant to repair, and to 
^« .. ^9Mk tfJLtend to whatever (estate) biuldingi 
^^ ^ ruitf^ during the term. This was ex- 
.« %a*.f« quoted case, ante, p. 107 (6 ), of Doumc 
, ...;ivu ic appeared thatJoA/i Earl of Clare de- 
^ . :«M., liiree messuages for forty-one years, and that 
!«• jj puU them down, and erect three others in 
MI60 from time to time during the term, to mun- 
^ ^d^i44^«.*« so agreed to be erected, ui sufficient repairj 
_^ % v(>tur the pavements, sinks, wydraughts &c* to the 
v«-, lic^Otfirs and assigns, and he derives the reversion for 
.vv-'-^i**^ >cars to the fattier of the plaintiff, who by his will 
...^%. Jhf t«rrm of a thousand years to the plaintiff for his 
w> '^ tvuMinder to his son and the heirs male of his body ; 
^^. tUii vho plaintiff by the devise was possessed of the said 
««.«4 vca A tliousand years, and dien derived down the term of 
«\«\ ^MU' ^K'iurs to the defendant, as executor to Gale, and then 
•^«V|i«H^I A l>reach that the defendant permitted one messuage 
,«vN^^*^t ^>i> ^li<^ premises to fall quite down, and had also per- 
•^;^vsl lour messuages erected on another part of the pre* 
sMu^-i lo iMi out of repair in the tiles and windows, and left 
^^vui feo at the end of tlie term. 

Tlie defendant pleaded, that Gale took down the three 
IMisMHUiigcs, and erected three others, which he left m repair ; 
mill MS to the other messuages, that he left tliem in sufficient 



(tf ) Kip. N. P* vol. i. p. StB, that baildini^ erected by tenants aunt 

[k) I have briefly quoted tbii case be ki-pt free from dilapidations, except 

before, ai elucidatory of general cove- in certain cases hereafter given. 
liMili, bat have given it fully in this (c) Lev. Kep. part iii. fo, 964.— 

usaej as illnitratlng the pecnliar point, Ventr. vol. ii. p. U6. 



AU BuUdingt erected on a Freehold %o be kept in Repair* ISO 

The question therefore, was, when the lessee agreed to Covenant to 

erect three messuages and to leave them m repair, and he meuaagef on 

erects five^ if in such case he is obliged to keep all the five {Jj*J^*"j|fiJ. ^^ 

messuages in repair. premises; if 

'^ the tenant 

erects five met- 

The whole Court, consisting of Chief Justice Pottexfen, with j" ^^g 'to dUa*- 
Justices Powell, Rokesby and Ventris, adjudged that the P^^'^^^^f ^^^ 
ttihant in this case was bound to repair all the five messuages, 
and to leave them in repair ; for though in the first covenant 
he is obliged only to repair the messuages so agreed to be 
erected, which were three, during the term, yet, by the last 
eovenant he is boiuid dicta dimuea ac domos superinde erect* 
(not agreed to be erected, hnteuperinde erect* indefinitely) 
wUch extends to all the houses which should hereafter be 
efe c ted cm the premises before the term expired, whether they 
were agreed before to be erected or not. Also this last cove- ' 
Bant 18 to leave them in repair at the end of the term. And 
tkey held, if a man took a lease of a messuage and land, and 
dlmianted to leave the demised premises in good repair at the 
end of the term, and he erects another messuage on part of 
the land, besides that which was there before, he is bound to 
keep iuid to leave the messuage so newly-erected by himself in 
repair as well as the other ; and cited the case of Darey v. 
Ashwith, from Hobarft Reports. And also, in this case, as 
the plaintifi^ said that he was possessed by virtue of the will 
for the term of a thousand years, and the devise is to him 
for his life only, the remainder to his son and the heirs male 
of his body, the Court held it well ; for the remainder to his 
son 18 only a contingent, supposing any remainder of a term 
can be; for every estate for life is in supposal of law of great e r 
eMfimanoe than any estate for years, and therefore the whole 
term was in the father during his life, and the remainder lo 
the son was but a possibility; and therefore ^i/^gfui^fi^ uhu 
gben /or the plaintiff {a). 

It should also be borne in mind by the architect, on which- a tenant hav- 
efer side he be employed, whether that of the landlord or of Remove "any ^^ 

(a) This case agrees in most points willi that of The City of London v. Nash, 
^noted in page 94. 

I 



CIVIL OILAnDATIONS« 

^, that whatever buildings, chattels or fixtures whid 

V .«.kv'& has a legal right to remove, as having been eredd 
. ; .utded to his landlord's freehold .without legal annezatioii, 
..Ji icuioval must be within the term, otherwise he will be 
uivaicd a trespasser (a), although hord Kenyan (b) acknow- 
Icilgcd the inclination of his mind in such a case to be, Aat 
ho had a right to come on the premises, for the purpose d 
taking them away : but as to that point, it was not decidedi 
as the defendant in the principal case had let judgment go by 
default. 

AuUiuiiiMi. The law in this case is elucidated in the case of Ex f^ifff 
Luia HmhI- Qmncy (o), argued before Lord Chancellor Hardwide on J||)e 
'^''^^* 15th August, 1750, wherein it appeared, .that in 1745 qqe 

^k^ToTm ^ Jiobinson sold the utensils of a brew*house, and let a lease of 
with the ap- the same to one Brerewood, and in 1746 morteaged his bfBW- 
will not carry house with the appurtenances &c. to J. S. After thia tqv|9- 
bttt the things Action Brerewood sold his lease and utensils to Warner^ who 
only belonf* for a sum of money in 1748, mortgaged the whole to RobbuqB^ 
hontes. who afterwards became a bankrupt, and his effects 

vested in the petitioner Qiancy^ as assignee under the 
mission, who, as standing in the place of the bankrupt, 
entitled to the mortgage from Warner^ and by virtue thereof 
claimed the utensils. 

J. S. the mortgagee of the brew-house in 1746, insisted 
that the fixtures passed by his mortgage ; and therefore tfaii 
petition was preferred for a delivery of all the utensik. 

The Attorney-General appeared for the mortgagee, and 
cited (keen's Reports in the King's Bench and Common Fleu 
in the reign of Queen Elizabeth, folio 71, under the title Hek 
and Ancestor. 

The Lord Chancellor said, " this is a case for a mere action 
at law, and might be determined by action of trover or detinue; 



(•) Woodf. Land, and Ten. chap. ix. (fr) K&p. Kep. vol. iv. p. 35. 
% L p. SiS. (c) Atk. Rep. vol. i. p. 47r. 



In what 0096$ FtxiureM mojf be remawed. l$% 

md he was inclined to think that it was not the intent of 
Eoiimson to mortgage the utensik« for there are in general 
.some description of things in a brew-house. The manner of 
.deacribing the pareds showed that he did not at all mean to 
mortgage utensils^ for ihe word appurienanees seemed to in- 
trad only^ things belonging to out-houses. The rule as to 
fixtures, continued his Loitlship, as between an heir and an 
.esecolor is another thing. The freehold descending on the An execntor 

« • ^a 1 /» . 1 cannot enter 

Jieir, the executor cannot enter to take away fixtures without to take away 
heipg a trespasser. . But there ia another rule between knd- ^t"|^,|l^^|[* 
lord and tenant: during the term a tenant may take away tre§pas«er. 
dmnney-piecesi and <dvea wainscot, which is a very strong ta^^"*^ urm 
eis^ but not after the term, if he does, he is a trespasser. ^||i^J|^.^ 
'A'lnerlgag^, says Mr. Altomey-GeneFali is a purchase, but piecct/and 
#M ft is a ledeet&aUe ime. How does it stand between.a cot, but (f 
fvldiMer aodavendoir? If a man sells a bouse where there tliltpaMer.^ 
fa a popper, or a brew-house where there, are utensils, unless Bt the sale of 
Ikets W0S some eonsidtraikm ghen for ihem, ami a val^ 
sei Mpon iliem^ they would not pass. But then another ques- ^^ ^^ P**** 
iitm wiH Jupise after possession is delivered, ^hat action you 
tan Mngl For where things are fixed to the freehold, an 
•ttiea of tmver will n6t lie for them. Several sorts of things Be^ ftstmed 
aM often fix^ to the fri»ehold, and yet may be taken away; withropeaTS 
aa becb fitstened to the cieling with ropes, nay, frequently ^^^" "t*'if^* 
nailed,, and yet lio doubt but they may be removed.'* tnret, bat may 

be removed. 

" The difficulty with me is the possession of the mortgagor, 
bM Aat is cleared up, because it was the express agreement 
between the parties, t;hat the mortgagor should not be pre- 
VMted from coming on the brew-house. I apprehend the sale 
of the utensils was a defeasible sale, to revert to tlie bankrupt 
al the end of the term, and if so, there is an equity in the 
grantor, and therefore as to the mortgagee, a possession, in 
^ bankrupt**' 

Another case of a similar nature, may be cited to the pur- 
pose, which b Poole s case (a), entitled by Mr. Serjeant 



(a) Salk.'Rep. vol. i. p. 368. 
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Salkeld, '* incidenti appendant and appurtenant** wherrin CShifff 
Tbingi hex up Justice HoU held, that things set up by a lessee for yeaiii 
yLri^'for the for the convenience of trade, are removable during the iein» 
uacic "lu^^^ref '^^ not only so» but are likewise seiasable on sl fieri Ja€ia$. 
movable dur- It was tried at Nisi Prius in Middlesex, Michaelmas TenBy 
' ^ '2 Ann. before Chief Justice Hott. 

- « 

In this case, which is also worthy of the architect's attentioiiy 
the tenant for years made an under-lease of a house in Holbeni, 
to one J. S.f who was by trade a soap-boiler. This J* Sm Sat 
the convenience of his trade, put up toais, coppers, iaile$i 
parlUionSj and paved iJie back yard &c And now upon • 
fieri /aciae against J. S., which issued on a judgment in ddlit 
The sheriff took all these things, and left the house a tri pixd 
and in a ruinous condition; so that the first lessee was lialib 
to make good the waste and dikpidations, and tbereuiMp 
brought a special action on the case against the sherifl^' apl 
those that bought the goods for the damage done to the hovpf^i 



First point, 



"by vtitaebf 

the 

lmw« 



The Chief Justice Halt held (a), 1st. That during ,4iie 
term^ the soap-boiler might well remove the vats that lift ^n^ 
set up in relation to trade, and that he might do it i^li^Vf 
cofmnon law, (and not by virtue of any special custom,). in 
favour of trade and to encourage industry. But after the psfff^ 
they became a gift in law to him in reversion, and wep^.JOfiH 
removable. 



Second point. Sdly. That (6) there was a difference between what ^ 

soap-boiler did to carry on his trade, and what he did to 
complete the house, as hearths and chimney-pieces, which he 
held were not removable. 



Tliird point 



Sdly. That the sheriff might take them in execution, as weB 
as the under-lessee might remove them, and therefore this 
was not like tenant for years without impeachment of waste. 



(c) Co. 1st Inst. 53 a. Roll. Rep. 
vol. i. p. 216. Swinburne on Wills, 
pp. I3t. 345. and 346. Moor, 177, 8. 



(6) Co. 4th Inst, page 63, 64, Her- 
lakenden's case. Owen*i Reports, 
p. 70, ri. 



Wkai BMBngi iMf ie removed by Tetumie, 193 

In tftat his Lordship allowed thai the sheriff could not cut 
ixmn and sell, though the tenant might ; and the reason was, 
betause in tfiat case the tenant has only a hare power without 
Mn'hdereei;. but in this case the under-lessee kae an interest 
as well as a power, in the same way that a tenant for years 
has in standing com, in which ease the sheriff can cut down 
and selL 






'^'Biinltf or sheds, or other buildings erected fm the express Whatbnlid- 

j^orpose of trade or manufiu^ture, on loose stone piers, pat- takenawajT 

ld^"dr blo^ of -dmber, may be removed (a). Even in a bya^iiwit. 

iMM'HtheAs fhe lease contained a covenant, that the lessee 

didtdd leave aD the buildings, which then were or should be 

mUlfi^ on* die premises during the term, in repair &c. and 

Qt^l^reach of covenant assigned was, that the defendant took 

AoM'itlifl carried away two sheds that had been erected by 

ilitrkUMi during Ae term. The defendant pleaded perform- 

MiM'iM^^dief^covenantB, and the issue was taken on die breach 

as above assigned. The buildings in question were two sheds, 

iWleA' JQMdi hornet and which had been erected by tlie 

JMbddant during \Ab term, and whidi his counsel contended 

llto^hild ^ right to remove. Lord Kenyon^ before whom the V^^'^^^^'^P^ 

itkOKiltiremtmAi said, ''If a tenant wiD bmld upon premises {h^^ 

ttoi se d to'faim a substantial addition to the house, or add to 

ilsteagnifieence, he must leave his additions, at the expiration 

of die term, for the benefit of his landlord ; but the law will 

make the most favourable construction for the tenant, where he 

had madTe necessary and useful erections for the benefit of his 

tmde or manu&cture, and which enable him to carry it on 

wiA more advantage. It has been held so in the case of 

cyder mills and in other cases; and I shall not narrow the law, 

but hold erections of this sort, made for the benefit of trade, 

or con st r uc ted as the present, to be removable at the end of 

the term."* 

It was then contended, that by the express words of the 
covenant, the tenant was to leave all erections on the premises 



(a) Bull. N.P. p. .S4. 
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Temporary 
and extate 
bnildiiigi. 



at die end of the term. To which his Lordship replied, *' I 
aware of the foil extent of that, and am not quite sure, diat 
it concludes the question. It means, that die tenant shoidd 
leave all those buildings which are annexed to and haoowt 
part of the reversionary estate ( a )• 

In surveying dilapidations, waste or want of repairs, the fl0» 
chitect should be particular in making himself acquainted wHik 
the nature of the buildings on the property; that isy whidi 
belong to the estate, which to the reversionist, if) any^. and 
which are temporary, or- such ^ may be removed by the ter 
Bant. The following observations and cases will, 1 trast^ lit 
found of service in this most important part of our proft^ 
sional duties:**— . . - j 



Estate build- 
ings. 



If buildings are let into the soil or be otherwise fixed pev* 
manently to the freehold, they ai*e estate buikUtigSy must te 
kept in repair as such, must be left at the expiration of -Che 
lease, and be ke^^t aa free from .dilapidations and waste at 
the rest of the buildings.' The distinction between cvfolr 
iemporwy buildings, that the former may not be removed^ 
being the profierty of the landlord by whomsoever th^]^ 
have been built; and that the latter, either from the 
of their construction, or of their application, may be rci ne t e di 
as the law looks upon them in the nature of ekaUeb, 
or tenant's fixtures. 



Cases in ez- 

cmplification, 



The following case exemplifies this reasoning in a clear 
ner, and decides that where a tenant covenants to yield up m 
repair at the expiration of his lease, all buildings whidi 
should be erected during the term upon the demised preuMi^ 
it includes all buUdimgt erected and used by him far tkepmr* 
pose of trade amd manufacture, if such buildings be lei 
the soil, or otherwise fixed to the freehold, but not ^here 
rest merely upon blocks or pattens. 



(a) Esp. Rep. vol. iii. p. it. 



Breaches of repairing and mainkdmng CkwenanU. 1SS 

This case, Nayhr and another, executors of Sammel Naylor, Nciytor nd 

agaiftst ColHnge, wns atgued on the 19th of November, 1807, ^ 

snd iy exceedhigly welF worthy of the architects attention on ^©''•v- 
fliiif fai^iftaht part of his practice. 

The leading facts, as gathered from Mr. Taunion*8 learned 
Report8(<B), are, that a rule nisi had been obtained in the 
pirteediiig Trinity Term for am attachment against the de- 
faKbtht, for the non*perfbnnance of the conditions of an 
i#«rd. The phmtiffs, as executors of the lessor, had brought 
an action against the defendant for a breach of coYcnant, 
toommttted by him in not keeping and delivering up at the ex* 
p k ui t on of his lease^ in a proper state of repair, certain pre- 
mises of which he was tenant. Upon the trial of the cause 
an order was made to refer all matters in difierence between 
die parties to arbitration, 

'•'It appeared diat "Ae defendant, as tesseCf had covenanted 
irtth the phihtiff, that he should and would from time to time, 
imd 9te ^ Ihnes during die continuanee of the said lease, at 
Ms kmw proper bosts and diarges, wefl and sofBriendy repair, 
kpilold*' 'and' support, mamtafai, amend and keep the said 
■esHHige or tenement and premises, and aD erections and 
ftoMliiga, 4ien ' already erected and buik, as also att other 
iwrtaiiows and buildings thai might thereafter be erected and 
bmU, in or upon the said premises, or any part thereof, in, 
liy and widi, all and all manner of needful and necessary 
j s pata dons and amendments whatsoever, when, where and 
asoAen as need or occasioa should be or require, and the 
nid p re mis ea in such good and sufficient repair, should and 
.wdbU at the end or sooner determination of the said lease, 
peactebly and quiedy surrender and yield up &c. as is usual. 

The arbitrator, to whom the case was referred, awarded 
amongst other things, that the defendant should pay to the 
plaintiff the sum of 90/., for and on account of the breach of 
the said covenant, so far as the same respects the repairing 



(«) Vol. L p. 19. 
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and yieUUfig up in repair ceriain erections and buildmgSf 
toUeh during the term granted by ifie said lease, were ereei^d 
and built an tie said demised premises by the said John CoIp 
Iinge> by wliom the said were built; and the fiirther Mim-^if 
60/. for and on account of the breach of the said covenanty 
so far as the same respects the repairing wsd yieUing up im 
repair certo iml other erections and buildings, whiek during df 
term gratUed by tlie scud lease, were erected and buHi-em tin 
said demised premises, by the said John CoUinge, ' as • tt m uHJ 
and occupier thereof, for t/ie purpose of trcule and manmfmeiusu 
only, but which were not let into the ground, soil or frudssM 
of the said premises, but were built and supported om Uo^is 
or pattens of wood laid upon the ground, and were, io i3i| 
manneri removed and carried away by the said Jo/m CoUiuige^ 
by whom tlie said were built* ^ :*' 

Neitlier of these sums had been paid by the defendant» md 

the award was drawn in the before-mentioned form, aepaming 

the amounts or value of the buildings that had been kt islt 

tlie ground and removed, from those that were only^biaU Ml 

blocks on pattens of wood, for the purpose of giving tfai^tpil^ 

The jadgment ties an opportunity of obtaining the judgBMnt of ihe\Qm4 

Common Pleas upon die question, whether the differetU kind of buildings 

tbb^queition. which it described, or either (f them, were eamprekendml M 

the terms of the covenant f s-i' t ; h>7^^i. 

Argument. Serjeant ShepharJ, and the present Judge (then£erjtai|l) 

Bayley, in shewing cause for the defendant, observed* tlMt 
there were two questions submitted on this award to the de- 

2^ qucs- eision of the Court. Namel}^ whether the defendant waa enti- 
tled to resume, ^rsty those buildings which, during the inm^ 
were erected by Idmsdf for the purposes qf trade, and ware 
let i$Uo the soiU And, secondly, those which were erected bjf 
Aim for the same purpose, and were not let into thesoH^bui 
rested on blocks or pattens iff wood. It had been long aince 

'^ &^"^"i! determined, argued the learned Serjeants, thai tlie tenant was 

cases. entitled to remove such buildings as /te had erected during his 

term for tl^ purposes of trade; and it was not the intention 
of the parties in the present instance to restrain the operation 
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ei this general rule. The object of the corenant was merely 
to proride that thoae buildings, which the defendant was bound 
Iqr Jaiwtto kave on the premiseSf should be left in a proper 
stale 'of repair* 

■ ■ ■ 1 

The Cb«rl interposed, and obsenred, ** that the parties were Jad|iiieiit sT 
pRclttded bcm. all general argument by the express words of 
the esvenant. The questbn,** continued the learned Chief J us- 
ticeiif the Common Pleas^ '' must be confined to the construction 
of tlua argument." What then is its plain and obvious import! 
The words are, '' all erections and buildings.** The defendant 
dmefare in order to succeed in this part of his case> must 
prove thai erections and buildings raised/or the purposes of 
irmdOf are im/act not erections and buildings at all. If the 
tenant meant to have excluded such buildings of this nature, 
it should have been so expressed in the lease. The Court 
cannot go out of the covenant The other point the Court 
declared to be as clear in favour of the defendant as the other 
:was £nr the plaintiff. The tking removed is described as not 
•JeiiadQ the soil, but as resting upon blocis or pattens. It is 
Ifan/bftfjg M^ere ckaHel^ and is not am erection and building 

, i^^^^V^v^^^^ ^^^^m0 ^^m^0^^^9^^^nsK ^yw WvV^p ^p^^^f^#^w^^^^^p^ 

« Mm*' JBeijeanI (now Chief Justice) Best, who was to have JudgoMnt. 
argued on the other side, deferred to the opinion of the Court 
.upon the latter point; and it was ordered by the Court, that 
iqmi payment of the first sum of 901. the rule should be 
^Usefattged. 
• ♦. . 

' hcud EUenborough, the hte learned Chief Justice of the Lord fiOfiiW. 
.Kii^^'s Bench, decided similar points in a similar manner, with on the tame 
with great daborateness and perspicuity, in the often quoted ^^^ 
case of Elmes v. Mam (a ), which cannot be too attentively pe* 
msed by the architect; as it defines, with singular precision, 
the diffinence between estate buildings erected by a tenant, 
wluch he may not remove, and is consequendy obliged to keep 
b repair, and temporary buildings, which he may remove. 



(a) East's Rep. voL i. p. 38. 
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The cAte of This case was heard in Michaelmas Terin ( Saturday, NaT. 

Eiwu f. Maw. j^j^ J jgQg^ ^^j ^ ^ follows:— 

That a tenant in agriculturei who 'had erected at hiaoiwii 
expense, and for the mere necessary and conyeiuerit occuiMitioh 
of his farm, a beast-house, carpenter^s shop, fuel-house, ear^ 
house, pump-bouse, and fold-yard wall, which bMdmgrwen 
qf brick and mortar, and tiled, and let into the ground, eoM 
not remove the same ; though during hie term, and though he 
thereby left the premises in the same stfUe as when he entefcA 
There appeared to be a distinction between anikexatidns to ike 
freehold of thatndiure, for the purposes of trade, and thona 
made for the purposes of agriculture and better enjoying ^Ae 
immediate profits of the land, in favour of the tenant's rigkt^ 
to remove the former; that is, where the superincumbeat 
biulding is erected as a mere accessory to a personal chattd^ 
as an engine ; but where it is accessory to the realty, it oouU 
m ho case be Hemoved. 



■ I I. 



''•"<'•' 1 



Deciwation or The declaration stated that the plaintiff was seised in lee of 
Si^at ^^ ^ certun messuage, with (he dut-bdttses ftc. and oertabi Inl 

&C. in *the pariMi of Bigby, ia the county of Linoolrt, whUk 
premises were in the tenure alid o^patibn of the defefldUttl^ 
as tenant thereof to the plaintiff, at a certain yearly rent, the 
reversion belonging to the plaintiff; afid that the diefiaiiAaiit 
wrongfully, and injuriously, and without the licenee and agafnit 
the will of the plaintiff, pulled down ^vers buildings, paicd 
of the said premises, in his, the defendant's, tenure and oe* 
cupation, viz. a beast-house, a carpenter's shop, a Wagges- 
house, a fuel-house, and a pigeon-house, and a brick*wall, in* 
closing the fold-yard, and took and carried away the materials^ 
which were the property of the plaintiff, as landlord, and eon- 
verted them to his, the defendant's, own use ; by reason wheredf 
the reversionary estate of the plaintiff in the premises, 
greatly injured &c« The defendant pleaded the General 
And at the trial at the hst Lincoln Asmses, a verdict wis 
found for the plaintiff, with 60/. damages, subject to the ofd- 
nion of the Court on the following case : — 

Cam The defendant occupied a farm, consistuig of a messuage^ 

cottages, barn, stables, and out-houses and lands, at Bigby» 
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m die toaaty of Lincoln^ under a lease from the plaintiflfy for 
(wenty^one years, commencing on the 12th day of May, 1779; 
whidi lease contained a coTenant on the part of the tenant, 
tK^ keep and deliver up in repair the said messuage^ bam, 

• 

9kMe9f 4md oui-Jkatises, and other buildings belonging to the 
said demised premi$e$. About fifteen years before the expi- 
lalkm of the lease, the defendant erected upon the md farm 
at lut own expense a substantial beast-house^ a carpenier^s 
Aopp^mjitel-housef a eari^kouse, and pump^house, and f old- 
ffmrdwoB, ike bmU&ngs were of brick amd mortar^ and Med^ 
msd tks fomsdaHon of ihem were about one foot and ah-half 
imp M the ground. The carpenter* s shop was closed in, and 
the other buildings were open to the tenant, and supported by 
pillars. The fold-yard watt was of brick and mortar. 
He foundation was in the ground The defendant, pre- 
irioui to the expiration of his lease, pulled down the erections^ 
dog up the foundations, and carried away the materials, leaving 
die premises in the same state as when he entered upon them. 
These erections were necessary and convenient for the occu^ 
qf 4he farmt which could not be well managed without 



The question tar die opinion of the Court was, whO' Question for 
timr)tha iifasd&mt had a right to take away these ereetionsf 
it ha )iad, then a verdict to be entered for the defendant; 
If no^ the verdict for the plaintiff to stand. 
I ■ ■ . ■ ■ 

This case was first argued in Easter Term last, by Torkington 
fer die jdaintii^ and Ckurke for the defendant, and again in 
diia Term, by Vaughan^ Seijt* for the plaintiff, and Balguy 
fer the defendant 

It was argued for the plaintiff, that the removal of the build- Pisintiff 't 
ing in question was waste at the common law, and diat this 
cue did not fiill within any of die exceptions which had been 
introduced solely for the ben^ of trade in relaxation of die 
«ld nde. That rule was, thai whatever was once annexed to Thesactat 
ike freehold, could never be severed again without the consent ^ 
of the owner of the inheritance. Accordingly, glass windows, 
wunscot, benches, doors, furnaces &c. though annexed by 
tenant for years for his own accommodation, could not be 
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remored by him ( a )» The principle on which tibis was finndfld 
wat^ the Injary that would thereby arise to the inheritaact 
from diafigoring thewaUa of the namioa; thoogh mmm tat 
these things ware in their* nature personal chattelas that 
pHed the place of mere moveable utensils and fiirnitare^ • 
U never wus queeiianed btti ikai buUdhige let into the 
became part of the freehold frem the ver^ ncUme ^ da 
thing. This important rule was decided so long ago te !■ 
Decided in Hilary Term of the I7th Edw. 9. 518» in a writ of waste aguM 
l&Aw7%^ ^ lessee who had built a house and pulled it down duriilg-liis 

tenn^ and Lord Coke in his Firet Institute {b )i in a passage 
to the same purpose, goes fiirtberi and saysi ^ That even tUb 
boilding of suoh new house by the tenant, is waste«'*<^*Jfal 
this is denied in the case of Lord D'Arejf y. AsJMthf' nn'^'¥^ 
ported by Sir Henry Hobart (e), though it agrees that ^A* 
letting down of such new house built by the tenant h ua ae l l t 
would be waste. So by the 10 Hen. 7w S. pL 3, the laldag 
down a stone wall or a partition between two ehatmben^ it 
waste. It does not indeed appear by that book, wheUlar 
those erections had been before made by the tenant Unsrifi 
But they were so held by Judge Meade in the case of Cooie 
V. Hmmphry {d). All these opinions are further confimed 
by Lord Coke^ at the end of Herldkenderis €a$e{e), whei^ 
JodflBeat of it is said to have been adjudged in the Court of Coubmni 
CoouDoo Pleat Pleas, HkSit glase fastened to the windows, or wainscot to tkn 
^^'^'^^^ house by the lessee, cannot be removed by him : and that it 

makes no difierenoe in law whether the fastening of the latter 
be by great or little nails, screws or irons put through Ae 
poste or walls (as had then been of late invented), or ia 
whatever other manner it was fastened to the posts or walb 
of the house. 

Role between In a]} these cases, the rule as between landlord and tenant 

Madlord and 

iensni ■■ to seems to have followed that between heir and executor, founded 

dUapidatioiit. i«i* • % «•• 

eiMipifM ia ^^ ^he before-mentioned reason ; and no innovation upon the 



(«) Co. 1st Inst. 53 «. 

(h) Ibid. (0 Co. Rep. vol. iT. p. d3-64. 

(c^ Hobut'i Rtp. p. f54. 



(d) Moore's Rep. p. 177. 

(e) Co. Rfp. vol. iT. p. d: 



Exception infmpmtrqf Trade BmUOnge. Ml 

iNifSol ink aeetns erer to liave been admitted, except in die 
tmt before the Lord Chief Baron Cbniyiif (a)'at Nin Priott 
of tlie ejder^nSl, wbidi he held should go to the executor, 
mA aotf'toiliehdff; baton what particular groimda does not 
sp l KW i andi^tfaecaseof Ciiaiiyv, riifaa/(i), before Lord 
Chsef Jttslioe Treh^i at Hereford, in 1694^ wherrin a bam 
elected by a tenant upon pattens and blocks of timber, lying 
sm but mot let into the ground, wa$ held to be removable by 
tk0 iem m i * But even here he relied on Me cuHam of ike 
eomatftf^ in fovour of the tenant, with reference to which it 
■sil^ be presumed that he and his landlord had contracted. 
The only established exoeption ( which the plaintiff's counsel Exeeption t* 
ateitted, was as old as the rule itself) is in the finrour of trade, fmYonr ^of 
widi re^peeC to articles annexed to the freehold for the pup- ^*^^ 
p0se of carrjing on tradis aind manufoctures. In the flOdi Csie of an 
HeBi'9 ( e), an heir brought an action of trespass agmnst tfie the «EMiiton 
SBMaCors of his ancestor, for taking away ajwmaeejlm&d ^^J^^^^^ 
^ ih^'fi^e^old wiik moriar, and the taking was hdd to be 
lartiotfsi But it was sidd in that casoi* ** diat if a lessee for 
JUiniTMttiq^ soch a fomace for his own advantage, or a dyer 
hfe.T^ta and vessds to carry on his business(<f), he may re- 
IBjRfiie them during his term; but if he suffer them to remain 
ftaedi' to the land after the end of the term, then they belong 
Ilh^. |lia''leiM>n^ And so in a similar manner the oren &a 
of^aobafcfii.V/i ■ 

The same case then eontinues, " It is no waste to remove 
nfA •dungs by any." But this is said to haye been against the 
opinions before mendoned, and to haye been doubted in the 
4tUL Edw. $ {e), whether such proceedings were waste or not; 
It is therefore clear from the whole-of these passages, that the 
only generally admitted exception, was in favour of traders, 
whiebis shewn by the before quoted examples of the dyer and 



<«) Cited by Lord JlMioidke, In Uie it ahould go to fiie sxecstor.*^ 
before mentioned rase of Lmoim y. (6) Bol. N. P. p. 54. -*"'^ *'* 

iMffUUf in wliicb he said, *\ It was (c) Fo. 13. pi. S4. 
beld by Lord Chief Baron CmtgnSy a (d) The words in the original are, 

▼ery able common lawyer, that cyder- << pur occupier son occnpatisn." 
ouUt were personal estatSi aad that (e) Fo. 6t pU 19* 
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baker aflliing tesseb pur occupier ion occty^aiions ; and Ant 
at least it was doubtful whether the same privilege extended 
to other traders, affixing to the freehold similar articles finr ^ 
purpose of carrying on their businesses. And the ezoeptio^t 
sud the learned counsel, is the more remarkable, because at 
that early period of our history, agriculture must have bees 
of much greater importance to the state than trade. 

Diatinction This distmction was continued in latter times, as appears. by 

aod agricni- Pool^$ ease ( a ), tried * in Michaelmas Term, 2d Anne, ia an 
tmd bsUd. ^etion gn the case by a lessee against the sheriff of Middleso^ 

who had taken in executicm the vaie, eoppir$f iablee, pUt^ 
tiHofie, pavement Sfc. of an under-lessee, who was a taip- 
boBer, which he had pbt up' as fixtures fcr the use and .CMh 
Temenee oThis trade; whereih Lord Chief Justice H6U heUt 
that during his term the soap-boiler, might r^nove tfaevsfb 
set up in rehtion to trade,' by the coramcm law: But he lieU 
there was a difference between what a temlnt did to carry oq 
his trade, and what he did to complete the building of ^ 
house; such as hearths and chimney-pieces, which he held 
were not removable. * 

Thfe n^t case to the sam6 effect, was that of Ca/$e % 
C(we{b)i in 1705^ where the Lord Keeper held, thai mt 
only wainscot, but also pictures and glasses put up m He 
place of wainscot f should go to the heir and not to the ece- 
cutar, to prevent the house from being disfigured. 

The learned Serjeant then mentioned the before quoted ( c) 
ease o{ Lawton v. Lawton{d)f where the Lord ChattceHgr 
Hardwicke decreed that a fire-engine erected by the tenant 
for life for the benefit of a colliery, should be considered m 
personal estate, and go to his executOT, and not to the !•- 
mainder-man, in favour of creditors. 

Cattm tome- But, in that case it was proved to be customary to remove 
la mckcaaet. ^uch an engine; that in building the shed, for its security^ 

• . . ' * ai • ■ ' > 

•I ■ J 4 ■ « 

(fl) Sallu vol. i. p. ass. (0 Ante, p. 117. 

{k) Vera. Cb. Rep. voL iii. p. 508. (O Atk. Ch. Rep. voL UL p. IS. 
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Ues were left finr the ends of the timber, to make ii more 
eemmodioMi for rnnoM^ and that it was very capable of being 
WBOved. The evidence relied on by the other side, was, ikai 
it eomU not be removed without tearing yp the soil amd de^ 
Hroyimg the briek-work. But Lord Hardwicke considered the 
brick-work in that case as a mere aeeeuory to the engine, 
which in its own nature was a mere personal movable chatteL 
One reason, he said, which weighed with him was, that it was 
%miMd case, between eiyoying the profits of the hmd, and 
CBBrying on a epeeies of trade; and cmiisidering it m thaJt 
%M^.ikcame.iiear the iostancea of .furnaces and coppers in 
llfewJiouses. , 

. That case [^Lowtony.Laneioa) was dedded by Lord /Tartf- 

mtlke ia 1743; but in that of Ex parte Qmney^ in 1750 {a\ 

also before, quoted (6), where the principal question was, 

fifkrtker. He uteariU^ qf a. breuhhoaee^paseed by mortgage qf 

tie irew-iomie, mth the appurtemance0, ii was said,, that a inwimtcMet 

tenant might duriiig. the term, take dLUVj dUrnney-pieeee, and tale^wi^^ 

etmi waiMMeot\ but the latter .is there observed to be a very chimney- 

Strong case«. The same , observation was .also made in the 

befiure^ mentioned case of Lawton v. Lateion, with this diffisr- 

tnoe, that it was there said of wainscot fosed only by eerewsg 

and of marble chimney-pieces. This opinion, the learned 

counsel considered,, might have proceeded as it did in Beck v. 

JRebom(e)9 upon the consideration that matters of this sort 

were jnerely ornamental furmturef and not necessary to the 

eigoyment of the freehold. 

...He. also cited the case of LordDudleyr. Lord Ward{d), LwdDwtUv 
decided in 1750, which was like that of Lawton v. Lawton, Lar/wmd. 
aadoa the authority of which he said it had been decided. 
lailiat case liord. Hardwieke recognised the general rule, with 
the single exception, as between landlord and tenant, th^ 
fixturee annexed, by the. latter for the, sake of trade, may ke 



(c) Atk. Ch. Rep. Td. i. p. 477. (d) Ambl. Ch. Rep. p. 115; and Bnl. 

{k) Ante, p. ISO. N. P. p. 34. 

(c) P. Wns. Ch. Rep. voL i. p. 94. 
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removed. There tooi the ilie*eigine w« eonttdectd «e^llMt 
prmeyml, and the bniUfaig ecected efer<tt, w ithe< MmmMMh 
ceMory; wh3e the colliery itself was legMtkids aija j ■iMli 
earrjfwg am qf M trade* ' • ^ m< ^MiJf *^nld^ 

In the due tt Lmim^^ Sahmm, decided inBealerSdhe 
of Ae'«td Geoi 9^ by theilhrnrr of King'a Benohr and 'cilii 
id a note to that aSFtMarberi v.Simo\a), ifhidi'tnniedvAl 
a particular agieementy aaft-fMWt were held^ to go to4hedUh 
and not to the exeentor. And though lioid JAiii;^eU 
that the rule had been relaxed as between landlord 
and tenant for life and remainder-man, in respect 
put up by the tenant in possession; still he ccxifined liHUEle 
laxatmn to thmge onhf so qffUced for the benq/U q^ Arwrift 
Lord Jfaii|/8eW there alhided . to the case of tibe ijfliiiicli 
(doubtingly said the learned Seijeant) as standing alone and 
not printed at large. Then the case of r^imeTi ifffel^y^ifc 
decided at the Sittings after Easter Term, SBth Geot^X 
a case where two sheds called Dutch barm^ whioh had\ 
erected by die tenant during his term, were removed ^bjn JiA| 
and being sued on his covenant, by which he nndeitoolMll 
leave all buOdings which were then, or that shamid be .ermtiti 
on the premises during the term, in repair ; Lord JCtn y iia a l 
Nisi Prius, held, that buildings of that description wemiM 
The law will included ; and that the law would make the most favourmbh 
IS^l^*' omHructum far the tenant, where he had mad, ««««<ityiW 
foiMtenii^'^ ttf^ir/ ereotiome for the benefit of his trade or wmwufafMtpuAs 

who bnildfor . ,, *%9mM 

trade or ma* 

aalactiire. Of what precise description the buildings in this case 

does not appear; possibly, smd the learned Serjeant^ 
were not affixed to the ground (c); at least net euehkipeMi 
as were removed. If not, said he, die case amounte'eo 
more that that of Pentonv. Robart (d), in wUch^ a 
haase ef wood, which had been erected on a brick &uniialisi 
by the tenant, for the pmrpose of emrrymg on Jnetrmdp^mm 

(«) H. Blackst. Rep. toI. i. p. S59. defendaDt, it will be seen what deteiip- 
(k) £»p. N. P. voL iiL Cane U. tkn of baUdiuss tbej wcro, / : y { 

(0 lo Mr. £d|6rvy'«arsument forUie {d) £aft'» Kep* vpU ii^.Pi 99% ..^m 
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iM i tw w tJ bjrUtai. But it^tM'HOt appear there^ AattheybiM- 
dUtai luid been nmifnAy but otdy'lfe empenimekure of 
iw» gJy -- | ri Wdt ilMl Aem iroitgfill ^ isiir lewM/^^tNa another 
fhee, where he had before carried oa hii basmetB. *\ 

iMJiitd JSmtym b Ihak caeB» indeed^ kid gieat afereeaoQ the Lord Ka^M't 



.gttdiiiepi and nuraerTnM ia the o^ghbeurhood '^"IZ. 
eC tharfaatropeiis erecting gieen-hoiMee &a which he con- ^cuil^'^ 
Mirad^hay would be at liberty to remoye. Whether that be 
Waler ikarlieular agveementSi or not, did not appear ; 
tiie law would imply an exception in -favour of 
flf that -description, it would only be upon the ground 
ef'eaaaiSeiiiBg them at carrying on a species of trade i the 

of dieir oecupationi and of the letting beiag to 
(ttamlo disanneY ei^n trees ttam the-land. - ■ *■ 

,' f]la#B^ftrit argmaeiit of tfaiBTeryiittportant cascr Mh Juat when trees 
liaa X f amn rn k^^ jatinuited, thai (f gromnti wera^iei exprei$fy}/im lIT/exed from 
aaMfer^-gktikad^ it night be considered as implied in the terms ^® ^^^* 
pf>^liia4ofitMie(v that it was to be used for taking up young 
iMeb-Ala^lM k uiual in such cases. But he expressed «i wish 
tabeiniirmbd of the usual terms of the leases under whioh 
sosh'^gM^UAds #ere hdd in the neighboiurhood of the asetro- 

Btfl^Bone of the cases^ continued the learned counsel for 
Aa plaintiflfl have gone the length then contended for; and 
aigiied that the very grounds on which exceptions have been 
froiEi the general rule^ preclude the present case. Erec- 
of this sort» he said^ are not in their nature temporary 
Mr JBOveablei but are calculated solely for the enjoyment of 
the Isod. The expense of erecting is great,* and thdr value 
ii- flml Hxi the spot, but of trifling consideration when re- 
the injury of their removal therefore, he argued, was 
greater to the landlord, than the benefit of the materials 
lAen wa sof cd j are to the tenant. 



1 1 



If the emoepiiamf therefore, were extended to buildings 
erected for the purpose of agriculture, it would be as extensive 

K 
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as the ruk iUelf, and would thaiefore destroy it Tbft mIt 

object, he observed, of such arectioiM» is for the piprpoMH^ 

Land u the ei^joyiug the produoe of the land. The U$nd therefi>|e js tAt 

dldftthe'* P^i^P"^* *™1 ^ biiilding$ the aeeeuory to the i^wpA ..IWp 
accessory distinguishes it essentially firom buildings erected for engiuaa 

or machinery used in tradOf where the j^erjoiMi/ chatUlm lilt 
principaL No other line than this can be drawn without OfM^ 
throwing all the authorities. :ciiv 

Argnment for On the part of the defendant Mr. Balguy contended that 
Uie defendant, ^j^ ^y ^^^ ^f i^^^ y^ ^^^ gradually relaxed between Imd- 

lard and ienani, though not so much between temmi foit tj^ 
and TemaindefMBnan^ or between hm and executor* The dbtjedt 
has been to encourage tenants to expend their money im,ih$ 
improvement .qf the premises^ and in mating their indutirg m 
productive as possible ^ which is for the benefit of the state sk 
well as iff the individualSf and apjdies at least as sUranf^ to 
tenants in husbandry as in trade* *ii: 



t« 



Afrieaitnrai Agriculture^ he argued, in die improved state in wfaiehotrli 

bvildiniCt to be • , • • -^ ii* ^ j t^ • i. t 

considered on ^ow Carried on, IS ui itsclf a trade. It requures a much iaigir 
with^trad? ^^^^ ^han formerly, and the use of more expensive ini|pb» 
buUdinp. ments and machinery. Without the aid of modem impnvDi* 

ments, the land cannot be made so productive as it othenriM 

may be, nor the produce so well preserved and brought to 

Conieqaeneet market. But unless the tenant is entitled to take away widi 

i^^i^"^ him at the expiradoa of hb term, or have a compeMUkm« 

value for buildings like these in question erected in such nmii^ 
ner as to be capable of bebg removed at pleasure and rebnilt 
or set up anew on any other fiurm^ he will $^be at the 
pense ^ erecting them at all. And therefore though he, 
tenant, and through hun the public, would thereby sufibr# 
the landlord would not be the better for die right whiah fai 
now claims. 



remove tiieni. 



'* •' 



This, argued the learned conns^ is n> question wfaetlttr fik^ 
manent additions or improvements made by a tenant to die oU 
dwellmg-house or out-buildings, ee even new buildings of ihat 
sort erected by hfan fior hit fff^oapi afioommdation, are toJba 



«• 
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Mmm^ afc tibt'end of dto torn. For not even persons renting 
^MMdifliriN^ the limp^ trades, he contended, 

lAfl^loiy teA pfivS^a: but wheAer bufldings so erected for 
driftlw^fMrpdie of cttrrjuig on the fkrm, that is, of turmng 
m^'AMt iUMMiBl the capital and indnstrjr of the farmer m 
Idi tMtf^wt bttsiMfiS nay not be remored by him. The ma- 
tlifitf0^iM^*«ad,'>4lf "wlMh the buildup wer^ composed, conld 
90t vary the biw, but only the o{>)ect8 and interests of the 
pavBOOB ooQcemed. 

•Jill J I.'ji , : '■ . ■ 

-ivIA aaid*lie, in the befoie^mentioned case of Dean y. Al* Right of tak- 
fK^g<fi^)Am tenant was entitled to remove the buildmgs called biHidlw 
Aifltk-iafi^^ the same rule would also apply to the buildings ^^^ ^ntch 
afc^neslkm which are as much calculated for removal. For 
11^ ^ijst case (as appears fvom the manuscript note of one of 
thpm—ititl in the cause) the sheds erected ** had a foundation what sort of 
of «qyk»Ae ground. «m1 uprights fised in »d rising from ^"j;!""* "^ 
the hrick-worky and supporting the roof, which was composed 
of tiles and the sides open," as in the present case. If, said 
Ifrilfib^ifMyi -the ezceptiosi be confined to erections for the 
hsiBrcfltiiaC: trade^ Lord KenyoH in that case ^considered the 
JSHifai hanUf ^ coming within that description. Which is con« 
to the opinion delivered by the same learned Judge in 
•of Pai^en T« jRobari {b\ It is true, that was the case 
of afipBtmiA iau80; but it is dear that his Lordship's opinion 
#ivvfifnri^ on the extension of the exception in the case of 
lahdinnjijaditanant generally ; for in the instances put by him 

df his opinion are cases of gardeners and nursery* 
profits are derived out of the immediate produce 
efc<lhafc>lBnd ; jmd the fauildiiigs then in question, he contended, 
W|lie»9i0 lifMre annexed to the soil than the varnish house was 
iHk^bei^fliflr^csase; which was built on a foundation of brick, 
qtf littn4be'Jiot4iouBe8 and green-houses of the persons al- 
luded to. 

1^^9l^lNFSW^^ ^ ^\^ ^^ ^^^ ^^^ alone on very mo- 
4|^^fqsgf, .but was strongly supported by the decisions of 



■» tn ••; '.\i:'. ■•■ ■• ■ \ t I I 



^)lt^7ft. #.^^rVol.'llS. Cise 11, & flV. S. (6) Etit Rep. vol. li. p. 88. 
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Lord Hardwicke in the cases of Lawian ▼• L4»wion{a), ittid 
Lord Dudley v. Lord Ward ( 6 )• In those casesi even M- M- 
tween tenants for life or in tail and the remaindeMneily 'flfe 
executors of the former were held to be entitled to* tlie*-*ffiM- 
engines (steam-engines) of collieries; buUding$ Hfhu^'in^'Atit 
very nature^ must be annexed to the soilf and without 1rtil8h 
the profits of the lands, namely, the coal, could not be taMML 
Those were indeed said to be mixed cases between taking ^ 
profit of land and carrying on a trade, but wherefore m^titf , 
he sidd, did not, to him, so plainly appear. So, he contended^ 
the case of the cyder-mill, was directly in point, that utenml 
or machine, was as essential to the enjojrment of the land^b 
that particular species of produce out of which the cydei^ HHm 
to be made, as bams and other buildings are to tbe enjoyliaMIt 
of arable, or beast-houses of pasture land. That ease, Vb de- 
served, was much stronger than that, then contended fo^;'4te 
question arising there between the heir and executor/ #fekH%, 
it may be admitted that the old rule has prevailed more sttic^. 
All the cases, therefore, he said, in the books between petaMte 
standing in that relation, might well be laid out of the '^oA- 
tion, as they turned upon the presumed intention of the ^W- 
cestor, or testator, in fistvour of the heir, that the inherftMMe 
should descend to him entire and undefaced. * * '^ 

CateofiibarQ But the case, he argued, of CulUngY. Ttifnal{c), whidi 
tnami. ^ * ^^^ ^" point, was between laildlord and tenant. It waa the 
case of a bam that had been removed by a tenant : and thdaqjfi 
the foundations were not dug into the ground, yet its ->rWf 
weight must have sunk it in some measure below the suiAi0e 
of the soil. It was true, he acknowledged, that the casc^ bad 
been put by him on the ground of the custom of the country; 
Jfidi^e BMtter'* but Mr. Justice BuUer, in citing it, observed, that even now, 
witkotti any euitom, it would be determined in favour of Ihe 
tenant, without any difiiculty; for that the old rule had beta 
relaxed as between landlord and tenant &c. though still pre- 
served as between heir and executor. No distinction b dien 



(c) Atk. Ch* Rep. toI. Ui. p. 13. ((f) Ambl Rep. p. liS. 

(0 Boll. N. P. p. 34. 
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tvipted a^ betirteii trade and agriculture. It is true, he saidi 
(Ifaljjiir^ case ai FUaherheri v. Skam{a) the question at last 
^nrapdr^OB lihe agraeiiient;^ but Me. Justice GoM was decidedly ^^^^^^^^'^^^ 
.f^KipWoii at the triali ihaX \f the tenatd had removed the 
i(WWl<|fly.«fcr«sg <*g term^ he would have been jwUified in $o 
flWNglj and in i that case some of the things removed were, a 
0ikl4''b9iilt>im kriok^iBork^ and some posit and raik erected by 
<j^lME||iptfx4tfi ^ which must have been let into the ground, 
^mi^jlfeiin.adspted to purposes of agriculture. 

l/^nypoPk Ac wholes tbey cmitended, that the only line to be Sommary. 
n^ipprpf ftem all. the books was, tfi&al whatever buildings were 
^(fsnltldi 'bjf M t€mmi, be the materials what they may, or houh 
jfn^fNJ^m^d in or upon the ground, for the immediate purposes 
^ 4ili j^pq(ie^^ OTf'/or the more advantageous teeing or improv^ 
diHg',^ ^ptfl^ <^ Me trade, or, far the more advantageous 
,#4^;*^^ ^^(wr^^fiiV ^ jMif^ rf bis farm, he may remove 
.rtJSHJWgWiii petmded he leaive the premises on his quitting as 
Jf§^9ffi^iifim^ According to this rule, no injury could ensne 
.|9Hj|thflHl>3|MUi9icd> ifhose prqpertf would, on the contrary, be 
'dygaiftiitfy benefitted by the better cultivatioii of it, while the 
(•ffrihfi^lMKdd devive an immediate adirantage from the encou- 
iagement aflforded' to the capital and industry of the tenant, 

Ckt. adv. vuk. 

rititBjfcr^ quoting the o|muon of the Court of King's Bench 
(f|fr4llisjii|iportant question, as delivered by the late Lord El* 
J m ik eml ^u gki I cannot too much impress on such of my readers, 
'^MMns o£ JBJK i^iefessftonr the necessity of an attentive perusal 
(alt i^M *suide to them in surveys of such a nature. 

^')t^Snia /Chiqfi Ju^ice, Lord Ellsnborouoh, now delivered the EUots 

Hffisiipiskrfii th^ Court. This was an action upon the case in Mwe. 

fljipr Mftprsti^f waste by a landlord, the reversioner in jfee, ^r^EOembo- 
S^^li<l^t hifi late ^nant wbovbad held undier a. term for twenlgr- on thii cue. 

M$) yg^afn 9^ Swn consisting: of a messuage, and lands^ out- 
houses and bams &c. thereto belonging, and who, as the case 



I ;/ 



* - (a) H. lilacKsl. Rcp<^ol. j. p.^SJtV; '^ " 
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reaenred statedi during (be term, tnd ieJboufe flften yetal M* 
Description of foie its expintioni erected nt Us omueiqiidiiM ubvMitikikM^ 
the buildings, carpenter's shop, kfmel^ho^i^eaH4um9e^mpumlh'hout9tmA 

fold yard. The biiiidings weit» a£ brick «nd iMtftar^ and liMl^ 

oiuj the fotmdaiuMs of them were about s feol and^a la^Mj^ 

and manner of in the groond. The eorpenter'e ekop was ditoed i|B»< aiiKUilb 

erec ion. ^^^^^ buildiiigB were open to Ae finnt, and vM^ifortoil frgr-Mtt- 

pillars. The fold yard watt was of btick and fkortot^ f a mfft ite 

foundation was in the ground. The defendant jmHom^' tp^'4k^ 

expiration of his lease, pulled down the erections^ dug Upt/^ 

foundations, and tarried away the materials; isaving the pPO*^ 

mises in the same state as when he entered jupon ihelk. -Slit 

case further stated, that these erections were neeeseary amdwm^ 

penient for tlie occupation of the farm, which could not be 

Qaestion for well managed ¥^th them* And the question for the 

the Court? ^ <>f ^^^ Court was^ Whetlier tl*e defendant h€td a l^igkt t^ 

away t/iese erections? Upon a full oonsideratioh of att* Ifai 
Whose nnani- cases cited upon this and the former argument wbidn urr»lli» 
was that the deed nearly all that the books afibrd materially rdalite td 4to 
^ghrNo'^'re"'' subject, we are aU of opinion that the defendant has ##i^^ 
move such right to take owaw these erections. ^\ Uh 

buildings. ^ ^ 

Reasons for Questions respecting the right to what are ^gdhiaray eriiii 
opinions, g^^j,^^ principally arise between three classes of pertona^ 
1st, Between different descriptions of representatiTea of tfitf 
same owner of the inheritance ; vis. between his heir and ^nw^ 
eeutor. In this first case, t . e. as between hehr and exeralpai 
the rule prevails with the most rigour in favour of the i nfcutf l s ^ 
ance, and against the right to disannex therefrom, and M 

As to fixtures, consider as a personal chattel, any thing which has been ad 

fixed thereto. ISdly, Between the executors of tenant far t^ 
or in tail, and the remainder^man or reversioner f in wbioh 
case the right to fixtures is considered more &voorabljr:for 
executors than in the preceding case between heir and exie*' 
cutmr. The Sd case, and diat in which the greatest Infitirihi 
and indulgence has always been allowed in favour of the claim 
to having any particular articles considered as personal chattels 
as against the claim in respect of freehold or inheritance is the 
case between landlord and tenant. 
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Bttldie|f0M«i/n«fe on dib subject k that which obtains in ^^ general 
tfmfilMHMiilioBed ease, t4e. between heir and ezecuUnr; and 
tkiil.nb'(M found in the Year Book, 17 E. fi. p. 518, and 
IlidlfiOMi «l the close of Herhkemden's ea$e{a\ in Cooiltf v. 
a iM» / iim j f {hy^ and m Lord Darby ▼. /<«9«t/A (e),) in the part 
iMid bgr mf biotbsr Vtiutgham, and in other cases, is Uiat where 
• iMMt, hating mmmsed any thing to the freehold daring his 
libH^^ jLftsewaids takes it away, it is waste* But this rule, at Exceptionf to 
^ftnyeacly period, had sereral exceptions attempted to be nUe.^''^^ 
upon it in fiivour of trade, and of those vessels and 
which are immediately subservient to the purposes of 
in tiie Year Book, 42 £. 3. 6, the right of the tenant 
tOtteiMve a fiumace, erected by him during his term, is doubted 
and adtjoomed. In the Year Book of the SO H. 7. IS a & b. 
which was the case of trespass against the executors for re- 
maviDg afiunaoe fixed with mortar by thdr testator, and an- 
Mted to the freehdd, and which was holden to be wrongfully 
diBfl^iit ia laid down, that *' if a lessee for years make a fiu^ 
naee for his advantage, or a dyer make his vats or vessels to 
ai ci y y ii$ oceupaHon during hi$ term^ htvoAy remove them: 
bit if iU evffer them to be Jixed to the eeirth after the term. 
lAflW ihey belong to the lessor. And so of a baker. And it is 
flit waste to remove such things within the term by some : and 
thia shall be agamst the opinions aforesaid."* But the rule 
ia this extent in favour of tenants is doubted afterwards in 
SI £L 7. 87, and narrowed there, by allowing that the lessee Narrowing of 
fov ywa eottU only remove, within the term, things ^or^cf to 



thegmtmdf and not to the walls, of the principal buildings* 
Hiwe ^ w in process of time the rule in favour of the right in 
the tenant to remove utensils set up in relation to trade became 
fii^y established : and accordingly, we find Lord Holt, in 
Poolers oase{d), laying down (in the instance of a soap-boiler, 
sn under-tenant, whose vats, coppers &c. fixed had been 
takes' ua «aDBcntion, and on which account the first lessee had 
hnrtight to action against the sheriff), that during the term 



(a) 4 Co. 64, in Co. UiU d3. (f) Hob. 234. 

(6) Moore, 177. (d) SaUu vol. i. 368. 
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ilifi fqap'jbqUer^ tfught well remope iiepiUs heiei up jm relatifm 

iajrfi4ei.jix4 tt>^ he,,9ught do it by the coidiqodi >w^ Mf4 
^oi1^J virti^e, of f^ysp^^ci^ custom m/attQur<ff trade^ ifiid, 1^ 
encourage industry; but that after the term they becaaie ,^ 
gift in law to him in reversion, and were not removeable* Hie 
indylgencie ,ii\ favour of the tenaQt for yea^ dwnuqg the term 
h^ be^a sin^ carried still farther, and he has been allowed 
to carry aw^y matters of ornament, as ornamental marble 
chimney-pieces, pier-glasses, hangings, wainscot fixed only kj 
Sicrews and the lik9(a). But no indulged case has yet{(ovie 
the length of establishing that buildings subservient to pur- 
poses of agriculture, as .distinguished from those of trade, 
,have beeq removeable by an executor of tenant for life, nor 
.by the tenwt himself, who built them during his term. 



In deciding whether a particular fixed instrument, machine 
or even building, should be considered, as removeable by the 
executor, as. between him and the heir, the Court, in the tbvee 
principal cases on this subject (£), may be considered as haviiig 
decided mainly on this ground, that where the fixed io«tni- 
jment, engine or utensil ( and the building covering the jam 
falls within the same principle), was an accessory to a matter 
.of a personal nature, that it should be itself considered ea per* 
sonalty. Th^ fire-engine, in the cases in 3 Atk'ms and AmbUr, 
.was an accessory to the carrying on the trade of getting, end 
vending coals, a matter of personal nature. liord Ilardmcie 
says, in the case in Ambler, " a colliery .is not only an eq)Of* 
ment of the estate, but in port carrying sm a traded ^|i4 A 
the case in 3 Atk. he says, '^ one reason, that weighs with 



(fl) Beck V. Rebow, P. Wiltiams, 
vol. i. !>. 94. Ek parte Qnfauey, Atk. 
Ck. Rep. veL i. p. 4T7. and lAwton «• 
JLawtOQ, ib. voL.Ut p. 15. 

(6) Lawton v. LawtOD, Atk. Cli. 
Rep. vol. ill. p. 13, which was the cate 
of ^flr9-€iigin» U wrk n coUwryy erected 
by the tentmt for life. Lord Dudley v. 
Lord Ward, Ambler, 113, which was 
also the ease of afire'Cngiue to work a 



eottiery, erected by tenant for life* 
two came cases befbre Lord Hard* 
wioke. And Lawton, Exeenlsr, aw 
SalflBOo, E. fS 0.3. 1 H. Bkwkfc eS9, 
in notii, before Lord Manifieldi, wklch 
was the cate of Salt pane^ and wklrb 
cane on In the shape of an actlaa of 
trover brought for the salt>pans by the 
executor against the tenant of the 
heir at law. 
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% teijeliiig a' mbtiui cise, Vetweeil enjoying the profits of die 
illiaiti%jMtml1^^ and as considering 

m^VfiiiiiAkikp^^ the trade of making 




^i:ja . .I..- " 



'-''^'fti^'tfletaMi of Ibe salt pans, Lord MdmqfiM does not seem 
WtitMsider ibeflX as accessory to the carrying on a trade, but 
'HtkHalMtirmt means of enjoying the benefit of the inheritance. 
^iki^^kfUi'** tht taU spring is a valuable inheritance, but no 
'pMfit' luriMs firom it oidess there be a salt wori^; which con- 
ACs of ''a' bniUing fte.- for the purpose q( containing the 
'iiiitik ate. iriiich are fixed to the ground.** '' The inheritance Lord Mmm- 
4)tum$et be en^yed lekhaui them. They are acceseoriei necee^ 
■mry to the enjaymenl of the principaL The owner erected 
them-fcfr the benefit of tl^e inheritance.** Upon this prindple 
lie considered them as belonging to the heir, as parcel of the 
^Ittheribmee, for the enjoyment of which ihey were made, and 
ibfaif bdknqjing to the executor, as the means or instrument 
^^^dteyittgbn a trade. I^ however, he had even considered 
'4HeaA ivMfOD^ngto tibte executor, as utensik of trade, or as 
'Vdng'ieiM^iteMe by Ae tenant, on the ground of their being 
'tJrih^ iDtlMuib '^f trade, still it would not have affiscted the 
' ^^a c sfi eAr nciw before die Court, which is the right of a tenant 
jfM' Merr agrieukural purpoeee to remove buildings fixed to 
dia fifeebold, which were constructed by him for the ordinary 
ftttposi)^ of husbandry^ ahd connected with no description of 
fMik^%]iiAs6ever: and'to which description of buildings no 
^'^^Uid(exeSpt the Nisi Prins case of Dean v. Allaley, before 
*lM6FKifii^, and whidi did not undergo the subsequent re- 
view of himself, and the rest of the Court) has yet extended 
4ie indulgence allowed to tenants in respect to buildings to 
parposes of trade. In the case of Culling v. 7^^hal(a)f be- 
CweChiJ* 2W^, at Nisi Prius, he is stated to have holden, 
Aat- Ai^ ttaant lArho had'erected a bam upon the premises, and 
l^f t lijpoii patiens and blocks of^timber lying upon the ground^ 
but not fixed in or to the ground^ might by the custom of the 



(«) BttU. N. P. p. 54. 
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cMBlry 4ri[0 diam «ira]r;at the ml of kur tevftu To te Md 
k* wig^ ^aad tlM tvjtboiii a^r eiiBtemi for Iho t^iwi iif^llw 
stataaeiit Mchide ibem from being eomidered e» /ff» IWWj 
'' they were not fixed m or to the groumT lo the wififil 
FUMherberi r. 8kam{a), we have only the opinion of ft«iqf 
hMtm^ Judge indeod, Mv« Jnstioe Goeld^ of what wamld imm 
been the right of the tenantt ae lo the iakii^ away • MM 
bmk ^m bnek uwri, and aome jfotU aKMl rmik which he Ml 
erected, if the tenant had done ao daring the tern: huh 41 
the term waa (rat an end to by a new contract, the quettippi 
what the tenant could hare done in Tirtiie of hia right nndir 
the eld term, if it had continued, could neTor have come j«iK» 
ciaH^ befiwe him at Niai Priust atid when that queatieai ffhm 
offered to be argued in the Court aborci the counsel waa etep* 
})ed, aa the qneition was excluded by a new agreement* Am 
to theeaaeof Prxlox v«jRoiarl(fr)i it waa the caaeef aMm 
nidMoaiar, with a brick ibundation let into the groondi^ ef 
whioh tk9 wood work bad book removed from tmotket pUmOg 
Wfaete the defendant had carried on hit trade with it. It ww 
u bmUmgfotikopmrffo9o ff Irwdirr and the tenant waiienA» 
tied to the same indulgence in that eaae, which, in the 
atteady eonaidered, had been allowed -to other buHdiiige 
the phrpoaes of trade ; aa finrnaoee, Tata, coppera, engiMa 
thelike* And though LordjKmyoi^ efW puting npea lie 
ground of die leaning whidi obtains in modem tiniea in finfmir 
of the uii€rotiM i^ irado^ upon which ground it might be pr»» 
periy supported, goes further, and extends the indidgeneeteff 
the law to die ereotion of green-houaea and hotJionaea Jhf 
n u rs e r yn nen^ and indeed by anpHoatien to buildings hj\ al' 
other tenants of hmd; there certainly exists no decided eaia^ 
and, I bdieve, noreoogniied opinion or practice, on either side 
of Westminslsr HaD, to warrant such an extensbn. The 
Niri Prins ease ofDean r. AUalef(c) is a case of the eteo» 
DQtch bams, tiou and vemoiral .by the tenant of two sheds, called Dwiek 

iarni, whidi were, I will assume, unquestionably fixturea* 



(fl) IL Blscks. Tsl. i. p. f 58. (c) Reported ia Mr, Woodfall't boA, 

(f) East, voL U. p* 88. p. 2a7| and Mr, £9pinastc's, voL iu p. 11. 



For hAM mH^ -AtHom WUl He. IM 

IMA J&nyiEHi mQ^ '« ik&imr^$n3i^txukB Ae^t^ 
■lifamMloft^ibi^'fte teiMMwhem^ tolrfu^itMR^ Mtegldbymtit 
m Mi^^t9h m for At imefU ^if Mm iH»de at mmm^i K im i^ 
mi'^^aMk MnUe^ Mm to eiuny H on with nme odvaategi^. 
IrlAiT^in'Mr bddM; ai tto ckse of rfdcmbilb a»d Micir 
fliics^)^)Miv.r;iteii; Mb ittrtow die loirv but 4iold •f^tfoMiif 
iUt BOtt^mad^fbr tie benefU ^ irade, or conHtueted as ike 
JMMM} i» -B^ feifi^vMble nt the utid «f Hie tfmtt^ Lord 

JEM^fHil 'IHM MtfoMfliy'foMtiottl lAf A^M^ oftN^ «» ll 4t 

^i0M«»'fttfldiiig fitiANi^-TlMit to'floftie porpoeen df "trader mid 
ifiJtW'UilillloMtt k|prtewfttif0| tot liio ' {Mlrpdi08 of ifUcli it ^fW 
el^Mdu H^ eeHAinly sieMiiB, faowevvf, to hivirdf tlNmghtthMt 
Iw i Mii m iB >«»to€ted liy tdmniii fbr lh« pufpOMw of dumiRg^ yimt^ 
or ntlier ought to be, goremed by the same rales which htd 
beta 80 long jadiciaUy hokten to apply in the case of buildiaga 
1 & §4k€^^puua fjt trade. Bat the eato of bn9dhkg8 tbr nmie 
him \ik$m^$3mwfnpui and fee o ff m Med m a kmowm mlkwed M* 
tifMHi flrani the generld nde, which bbtaitts as to other bttildi^ 
iitgiffi lindthie cnromutaiice of its being 00 treated and emr^ 
ridtiPidertifciithea Ae erigtciice of the general ndfe to whiek 
ft^ir4MiaiteMl db iHeaeeptioiL To held otherwiBei and to 
UttMtli^imfe in &T0iir of tenanti, in the klitiide eontended 
fiMltfiiJm. ikfendaht^ wottU be» as appears to uwi to intfodooe 
li-Jiit^mfiwiu;faBiowitioB into die relative state erf" rights ahd 
iflMMA rlieUen to* sidisist between landlords and tenants^ 
BittiilBHUn%cror]^bdbteiaisdi]ef is not so profMsrly a^ eon^ 
MmMatklflt a oMrt^ kw, as whefher the adoptimi «f swdl 
B (|fcMie<wtstdd befan^iraMivMion ui all.- atid beinlpof opInieM 
Mfe H'Wdd be BO, and eontraiytd Che miifbrm ctarrent of 
tq^at^nnlliteitite en the"SQli^eet^ we feel onrsrives, in confer^ 
ndty to^ alid' support lyf duise aothorities, obliged to pm*^^ 
diet Ihe defendant had no riglit to take Inray thie eieededi 
staled and deneribed in this case. » 

Pbslea fbt the pkiitiff. 

In surveying dilapidations, it is necessary for the architect For whmt sort 
to know lor what defects of that nature an action will lie at uont m actfon 
common law, A few lines therefore on that head may ttbt be •* **^ ^"* '**• 
misapplied in diis treatise. An action at law is^ first, that 
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^ditMiWhicb vrety JVunliM^ef daviandiog in a court of jmtkl$. 
jthat wliifA ii due to Um; and a reparation of tba MWHTi^Wt 
.18. done to binii either by deeds o? words. Or as it m ^MMPi 
.briefly eaqpreeeed in tbe proeniiiim to the eixth title. <ifT|tlli 
'fourth book of Justinian's Institutes, " Aotio autem^iimMft 
quam jus perseqpieadi in judiciip quod labi debetur.** > ^ «)iLi 

1 ii 
Ab aetion will Therefore an action will very justly lie against any tenant a 

aanofinsf te- .otiier occupier of anotiier^s iidieritancet for any uqurimtAom 



by them to such proper^: and also against a tenanttr 
iQAthecasei or lor trespass, Smt dilapidations committed^ fftp 
the expiration of a notice to quit; as decided in theiQUf^ 
JSmrekm V. Hcmsbjf {a)p tried before the late Lord KHmtut 
romgh ia 1908. . .^vim. 

f ° dliT^ ' ^^ whatever side the architect be emplpyed, it shonV^iJty 

tiooi, BHMiey remembered, that in an action for dih^idations, the dH| j; fj | H pi |g 

into coort M -OMnot pay money uto courty on the comnKm nu^ .SMHIliHfP 

tb^coMioB ^decided in tiie case ofSaU y.Sali aiNf ^im>/A^( 6)^ ,frbHE^ 



the plaintiff brought an action against the fiefen^s^^ts f%xfm- 
lOntors of the lest incumbent of the rectory of Hildfr9|(fai|^|J|i 
the county of Cambridge^ for dilapidaiianM, and the defiBflJuiJi 
paidSO(ML into court under the common rule. To asj|(jqpi[|i 
.which rule the plaintiff obtained another rule md^ q^..^ffytff' 
jthcrity of the case of Squire v. Archer (c). It was argi||^(4] 
by the learned counsel Mr. IVikon, in support of ^^,^|^ 
that the demand, namely, 950L so for from being a Wffgp 
demand, was capable of being ascertained only bjvfmf^gfff^ 
putation ; and was perhaps of all others the most uncertam 
that could be brought, as it depended entirely on the oifp^OM 
of architects and surveyors. In an action of covenant fi)ic,j(|fC 
repairing, h^ contended, that it was clear that the defca^lfmt 
dpuld not pay money into court. On the first day of the .Wff" 
ment the court said, that in point of reason the defendant 
ought to be permitted to pay money into court, but wished to 
have an opportunity of looking into the cases before th^s^ 

> 
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(«) Appendix, No. XXXV. (c) Strange Rep. vol. ii. p. f06. 

(1) Xldriii; & Ewtt^ rol. vUi. p. 4. (rf) lo the Kiug*8 Bench, Nov. S9. 17^ 
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Tenemenii <IM^ ^dUmUe mUhoui Leave, Jflr 

^Ikt^KU^fok^ MiA» tittft Aqrliid looked' imdttelMM,' MA Lord irMfw^ 
iMfc iiriipfhidti; that they did not wKxtnC them iir dMeiteln- on. ^" ^^ 
fl%^Ail^di0 nOMf iBhotiUMbe imid into ootM hi tbat wtiMi. 
)ftl'tt0H:tfd'<iriSS7irf^ ▼. AH^eti-a), on the mthofky of ivUdt 
die rule nitf^^flE^ dbtamedi kaodfaecta decUoii xm thk pobil, 
it may be comnilted with advantage. 

'-I'tAnraotioBf onthe case, tays Mr. Hwrgrmi, in a note to Mk AoaetlMa^ 
^MiMta^of Loid €MeV JP8rj# /fM^f/iife (»), wiU Ke for damage f^ ^S^LST 
I BMttg r * ^ ^ the neglect to repair. The same learned editor "^ 'n*^- 
mjftfiiilb in another note (c)^ that on special damage^ an ae- 
Ab'^U^ Ore ease wffl lie for not repairing, as well aa four ii 
noieanee on the highway. To which Mr. J. H. T%(ma», rolt 
note on this note, in his Systematic Arrangement of the same 
Wodc (tf ), says that this most be understood, where an individual 
IHtaMft'to'rlepdr; forit bw been decided (e), that A perH&i^ 
ifibtti inaittM&i an action against the imkabiiimie of a e&mlff 
mVHiainit tafisfaction for an injury sustained by him in eonse>- 
'^iiiM ^'df Mgleeting to repair a county bridge. 80 agani, Twotmrnnti 
'TkjS'Vsfliba Coke (f I if two tenants hi commbn» or johit jTdeTiuuS 
'mmi;'^tl hotee or miO, and it fidl into decay, and the oiie ^^J^!?^ 
WVOB^^'iuid Ae' other nnw3Iing to repafar the same, Wdwt repair; bow 
^urwUbig eiAi 'havii is writ de repofniioHe ^i»cieiuU {g)f and this 
'^m^^tt^ Wt repafaiionem H suitemiaiianem, efmsdem do$mie 
WKhnlMr.*'' By which it appears that the owners' are booad fa 
^Wilt'^hke-pi^ b&Ho pubUeOf far the pnbHc good, to maintafa 
'BBBsHf^tfid tDiDs Which are for the habitation and use of man. 

^^'!!Altenltkm8 madie to tenements, without leave of the land- Teoanti nay 
UUf^'of di^tioililig them against his wishes, such as akermg'^ landlord's te- 

^i^Hrtte lidose into a shop or warehouse, or rice eerstf, are ^^UeT**' 
fljljpil^' iand may be suspended during progress, by an*iit)Unc- 
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^4 tik tMssMla nisgib. RspMi. <t) R«bh11 v. Cmo^ ef Dsisa, 

(t) !Co. lit lost p. 56 b. See also Term Rep. vol. U. p. 671. 

Fits. Nat Brev. ^It 1790, p« S96. (/) Co. 1st InsU.p. 54 6. 

(e) Co. 1st Inst p. 50 «• {g) See Fits. Nat Brtv» edit ITSO, 

(d) Tot L p. 64S. fo. lir. Reg. fo. 169. 



]j^ CMUP. n.] mnt imjoniowm. 

tiim from the Coort of Chaneerj ; tt Biay a^ 

o& or thiealeiiiBg to eomnril waste, bjr a simQar meamtte^ and 

aiieh iiginictioiia hava been gnmted ( a). So can the Icaa e e fce 

ainiilariy restrained from pulling doim buildings, and not miy 

in, bat die Court, says Chief Baron CbnfjrM(fr), wiD also coB|Md 

him, if aoffinrtd to be decayed or dilapidated, to pot them inla 

PsDisffdowa ihe same condition as they were when he took them* So ain^ 

2JySiif ft ^ ^^^ lessee of a house pulls it down and rebuilds it lesa AaB 

!SIE%fb^ befoie (eX or if he rebmlds it of a burger size, to the pii^ 

dice of the lessor; for it is held to be more chargeablrtoi^ 
pair (d). Also if he alters the house to the lessor^s prcjndid^ 
aa if he jhonld turn two rooms into one, or i coa a er i o i<f^ 
For the reason, that if it be fer the lessor's advantage, -IB 
auy not chuse to admit it to be so, and he must be die'taM 
judge of his own property (f)^ 



iKim 



OoftTwtiBg Tills law against the conver si on of tenements without luaMv 

cue dMcrip- u wcU illustrated in the case of Cole against Greets (g); irisif 

ModMrwiUi- ^^^ ^bc Court of Hustings, in the City of London, whidi 

jMitlmvc^ 4* is discussed m the 4th Chapta of this Treatise eo Wa^ 

and given at length in the Appendix. * '*'^''* 

{-■•*■ 

I^ittwtioft, a The iigunction to be applied for as a remedy in die bdUb^ 
praMditmted mentioned instances of aheradon or conversion widioat lea^ 
aUHMdatioD. i,, asys Sir T.E. TamUns, in his JLm^ Diciionary (A), a 1M 

of prohibition granted by Courts of Equity in divers caie#« 
and is generally grounded on an interlocutory order or dedrtW 
out of the Court of Chancery, or the equity side of the iSak* 
chequer, to stay proceedings in Courts of Law; and ftMife^ 
times (f ) in die nature of a prohibition, it is issued to the 
Spiiitual Courts. ' -^ 

aJxIW ' 

(€) ViSi Repu vtL zhr. p. S«6. {g) lev. Rep. psrl L p. 3091 WsM 

(A) Cm. D^ tit OknMfy, D. 11. Can SsHid. Rtp. w6L U^ p. fM^ ^\k>r- 

(0 RoU. Rep. put ii. p. 815. pssdis. No. XXX VL « . : ii; 

W I>>ul- W ToodUia'f tow Dk^a«||J^^. 

(0 OriTct's case, Bilary Tenn, |i|fiaic<Mii. ' ,. 

4 JiSKt 1. C. P. (0 See the precsAng Chapter m 

(/) KeljrH«'s Rcp« P* 39. RoU. Ec cl e ilsiecal Dilapidations, page 4t. 

Rep. part Ii. p. 815. 
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Hhm fnujlthle jnler|KMitioti; of Changwy •gMMft jKkpM^> Natnre ofmch 

flMlil^klll•y - rithfur in tiM Mt of oowniMiiin uf tiknutienti* 
ifff0 4flOmfk^g caaotft iOualnitivo of tbo aatwe <if igy lnn t imw lUnstratife 
i^pppil iijhp><totwp»f Buqr aenro to explamliie iiilijtct In thf ^^^' 
Oflf^ |9f 9^4ia«rf V. TicjDem mrf Ckapifir ^fWmehuhr tmd wuhin 

4ffifidiiBfs(9 their woodwardbi, agento aad workmen^ dmiogtbt ^SSu£t 
OTafpifiuafipoof hii loago, which he held under theni^ from making *^ ^*^ 
mff^^lf^cacgfnit w 6x taking or cuttipg any of tketimbiar 
oie.frfMr tioee then growing or to grow on the pvenieee tfaenfai 
ipryijiildt oKoept for the neoeasaiy bidldii^^ iw|iaiiingi nphoUU 
iqg and amending of the cathedral church of Winchaeterf or of 
diO chnrch buildings thereunto belonging; and in such case 
let ling upon the premises, from time to lime» snfficient timber 
Smt die use of the buildings belon^png to the estate, for fences 

aqi4.^#'^ ^''1'^ P'l'T^^*^ ^ expieased in At lease by wfaidi 
h(^^^. the premises. 

T^^^'^^endaaU etated ki tfaeir answeTf that iunber was nt Defeadmii' 
that tkne wanted for the npaira of the eatkedral and odiet 
cknveh bufldings, to so considerable an amomt ihat the whok 
of, j^, jtiBdher then growing on die premises would be instt£^ 
fiojenl^ for the purposes of supplying thenn and dmit they wcfe 
if^yf^^hahit of seQing die timber on other elates belonging 
la ^hepi in distant parts of the ooontry, and applying the pro* 
dqqe, fp <fae purposes of repairs; and also insis<nd« that dicf 
wi^^f pot by the covenants in the indenture, restrained from so 
iHspn^g of tho timber in question. 
^ . .. . . ■ ■ .1 

On a motion haraig been made to dissolve 4lie h^unedon» Legal aigo- 
it was argued by the counsel, Messrs* (now SuJohn) Leach, defeadmtt, 
(whf^ by. the way, was educated original^ for ju lurcjiit^ in 
air JtoM 2^^ offi4«v) JS^ ud Dowdenpett, who fasiatrd 
on the ffightof the defendants, so to act for Ike- purposes of 
iqiaiff^ aikd' dmt sndi ti||(kt extended even to omamental 
fUb^p^^tff^jfjj^ put of courtesy to dieir tenants, tho^ had 

.. . .• ,1 .. mtm^^T^ ■^■■i» I i m pi I I I 

(a) Merifale^ €|mii. R«f . v«l. It p. 4t|. 
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not nmuHf e x wc ise d stMsh right wiih regard to omaa w ft tal 
timber; that it would be attended with great inconfm i eaee 
and loss to die defendants, if it should be held that they weve 
bound to apply the identical timber in question, and not the 
produce arising from its sale, as the prenuses in questioii wen 
at the distance of eighteen miles from the catfaedral, and the 
principle^ of course, extended to all the estates belon^^g fo 
the defendants, let them be situate at whatever distance dilf 
might: and they referred to a case, recently decided bj Ae 
Master of the Rolls, of the Attorney General on the part ^ 
Exder College v. Geary {a), and also to what wa« said by 
the Lord Chancellor Hardmcke, in the case of Xjiigii ^t» 
Moielg{b). 

fcr On the part of the phuntiff. Sir Samuel Bcmilly, and Uti. 
mff^on&i tbs ShadweU argued tn support of the hffunetion, and obseifOf 
l^luetMo. £1^^ ijjjg question was wholly independant of what migfat «t 

might not be the true construction of tins covenant ( ^ ft 
affected the general right of ecclesiastical corporations with 
respect to the .cutting of timber on tiieir estates; as to wUcii 
they argued that it might be generally stated, that ecokrfas 
tical persons have no such right except for the purpose of vf^ 
cessary repairs ; and that the statute (c) which restnwa aUe^ 
atimi by such persons, on the ground of dilapidation, althQ«||^ 
it refers in express words only to the ruin and decay of bor- 
ings, is by a parity of reason to be extended to timber or aiqF 
thing else, which constitutes part of tiie inheritance (c/)« 

]^d Emm's The Lord Chancellor Eldon, in giving his jujigmen^ aaidt 

among otiier things {e% that if the dean and chapter wanted 
the. whole of the timber for the purposes of repairs^ there 



(€> Mcriv. Cli. Rep. voL UL p. 515. of Chsnccry to iftse mi rt ISM or 

{h) AarfiL Ch. Rop. p. 176. proUMt the cooMrittliiS ef iilBjl Ji 

(tf) IS Etti. 0. le. ttowy.it to — ch aliiiigei Jnm Mr, 

(tf) See alee Bmi'e FcdefisstM Mtrbmlf Reports,, sai the 

Lew, vet iL p. I5f , sod the asthorl- only extracted. The ia^eMif 

Hes dMre referred to. wbowUhesmoreerthedetiai it 

(0 As this case b introdaeed prio- Ibre Kferred to that book for the IhD 

dpally to show the power of the Ccwrt report. 




cd^TlSe'no ddubt; indepenclaiitly of the cov^anti i&nt tliejr 
wtfijld be justified in ihj^ting'th'at the whole should be applied'. 
T)idiill^' iheint^sts bf deans and chapters, said his Lordshijy, 
ibtb i&paiite of being distinguished from those of other eoclie^ 
iSiik&tlil bodies, in some respect which he was unable to di»- 
eM, Ady had" diis limited right to the tukiber, without any 
itjp^bial provision. 

aili . . .... 

' uHtdEldon concurred in the opinion of Lord Chief Justice 
l§yr$/ ill the casfe oT Jefferson y. The BUhop of Durham {h), 
on ifie g6o3 effect that was' likely to result from the disctisricfn 
of siAfi questions. In that'case, it was ruled, that as only 'It The Crown 
patron can prevent a rector or vicar, so only can a bishdp'be blbua'bUhop 
pri^ented from exercising the right in question, hy prohibp- |r*"" S?*"'™'' 
iiok or' imtinciion at the suit of the Crowii, by its Attorney- tiW^^J^ 




• I I l4l 'I I 



^6 duie ot Mosely y. Knight (b) decides that the pati^ 
lias tlbe same right against a rector, and therefore the tandlbrd 
agkinsf hlk tenant, that the Crown or Metropolitan, has agaltist 
a"t)ijiK6p. ' In diat case. Lord Hardwicke expressly decUMid 
diat' parsdns 'miiy not only fell timber or dig stone to rcrj^kir; 
tifIt*'thAV' tfiey have been sometimes indulged in selling sti6h 
ffiab^r or stone, where the money raised by such safe has becb 
^[ypKed in repairs. 



%a -^ M- * 



In the before-mentioned case of Jefferson r. The Bishop of 
Dmriam, Mr. Justice Heath declared, " That the Crown has 
HiT'ofliders, whose duty it is to watch over its interests : the 
ihettopoB^h may proceed against the bishop for dilapidation ; 
Hi^ oiBcers of the Crown and the metropolitan may exercise 
their discretion.** 



". ■ •* 



'> -It' teay be well for the architect who is employed either for Persons com- 
oP ifittldftt'^pertons who have committed or suiiered dilapida- dHtionf aAer' 
|lO||fi^ to be aWaire that^' penbns* ^ injunctions' W *nJ"nc?»onor 

^ i" , . » ,t guilty of con- 

■ tempt. 

(c) Bos. & Pal. fol. i. pp. ICO 8t 129. (6) Ambl. Cli. Rep. p. 176. 

L 
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dilapidations^ wastCy alterations without leave, and such fikej 

are granted, that Lord Chancellor Hardtoicke, in the case of 

Powell V. Fotteit (a), held, that if the party, his surveyor or 

his attorney, having knowledge of an injunction having be«| 

granted, proceed, he b guilty of contempt, even though die 

injunction be not sealed. Also, that when injunctions to stay 

dilapidations, spoliation, waste or alterations without leave, aw 

applied for, the Court, said Lord Kenyan, as Master of the 

A proper re- Rolls, sitting for the liord Chancellor ( & ), in the case of die 

tary^before* Cotmiess of Siraihmore v. Bowe^, expects such affidavits to 

applying for \^ q^^^j^ hhJ positive as to the acts done, and not to speak 

an Uyaocuoiu 

vagnelly from hearsay or belieC Therefore a proper surv^ is 
necessary. 



A teatnt ne- In certain cases, wherein a tenant or other occupier of a 
^ liii t«ie^' house, by neglecting to repair it, suffers it to become a pOH 
"MN^ and it g^nce and an object of danger to his neighbours and the pubfic^ 
thereby a noi- the law affords a remedy, and a speedy relief, besides that of 
nrighbonr, having it boarded in by the inquest. Lord Coke says (c)b,lf 
mdy? '^ ^ ^^'^'^ ^^^ ^ house near to my house, and he sufferetti^.liip 

house to become so ruinous as it is like to fiill on my house (jd\ 
I may have a writ de domo reparandd, and compel him to lef 
pair his house. But a pracipe^ he says, lieth not, de dotfff^^ 

but 4fe MSSSUAOIO. 

The Conrt of Xhe Court of Chancery will grant an injunction at the sm 
grant an in- of a ground-landlord, to stay waste or premeditated dila^^ 
ii*il^[nlt dila- ^^°^ '^y ^^ under-lessee, who holds by lease from the origiifal 
pidation. lessee: as was exemplified in the case of FamuU v. J^Hfi^ 

which was argued and determined in the time of Lord Gl^H^ 
cellor fforciriMcJlff, February 12th, 1750(0- i 

The first step was, that a bill was brought by the gromid- 
landlord, to stay waste in the imder-lessee, who held by lease 
from the original lessee. 



(a) Dick. Ch. Rep. vol. L p. 116. (cT) Reg. 15S. Fiti. Nat Br. Itf. 

(b) Ibid. vol. ill. p. S7i. 4 B. S. Vouch, tu. 

(f ) lit Init. part i. (f ) Atk. Ch. Rep. vol. iiL p. 7tS. 

csNsrsL 



Am to Mor^ageet. ^ 1^ 

To which Lord Hardrnkke repSed, that on a certificate l^nl H«it(. 
Mulg produced of waste or dilapidations, he was of opinion nion. 
ihat the phdntiff had the same right of equity as in other cases 
of ingiinctions. 

That a remaindep-man in fee might also have an injunctioa 
to stay waste or dilapidations, in the first tenant for life, not- 
widistanding an immediate estate for life. As where there is 
teoant for Hfe, remainder for life, or remainder in fee ; yet the 
CSour^ on a bill brought by the remainder-man in fee, to stay 
waste in the first tenant for life, will, notwithstanding the in- 
termediate estete for life, upon a certificate of the drcum*- 
stances of the waste or dilapidations^ which ought to be most 
ttrefiiDy and correctly drawn up, grant an injunction. 

« 
And, diat if a mortgagee cuts down timber, and does not Cueofasiort- 

siiply the money arising from the sale in sinking the interest Sfing. ''"^ 

and p r in cipal, is to be considered as a dilapidator, and the 

mortpagor may have an injunction to stey waste. Or as his 

LbrdsUp expressed it ** So where a mortgagee in possession 

edmndts waste by cutting down timber, and the money arising 

by |]ie sale of the timber, is not applied in sinking the interest 

and principal of his mortgage, tiie Court, on a bill being 

brought by the mortgagor to stey waste, and a certificate 

tiiereof being produced, will grant an injunction.** 

So where there is only a mortgage for a term of years, and 
tU 'ri o r ^ agdr commits waste or dilapidation, the Court, on a 
fiiB'by die tiiortgagee to stey waste, will grant the mortgagee 
ah' figuhdion, for they will not suffer a mortgagor to prejudice 
die incumbrance. 

' Fok" thesis reasons his Lordship granted an ii\junction to stay 
wtate; 

And m another case, tiiat of Godfrey v. Waiion (a), the A mortgagee 
lame high authority, Jjord^Hartiwicie, said, tiiat a mortgagee to expend 

money except 

'~''*^'""**""""~"~"^'~~~'~~' ■ on necessary 

(c) Atk. Cli.1tep. ToMii. p. 517. Case 181. repairs. 

I. g 
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in possession is not obliged to lay oat money any further than 
to keep the estate in necessary repur ; but if a mortgagee has 
expended any sum of money in supporting the right of the * 
mortgagor to the estate, where his title has been impeadiedy * 
the mortgagee may certainly add this to the principal of his 
debt, and it shall carry interest. 

Tenanu for In surveying the dilapidations or waste committed on a larae 

life inlAMii iM- , ,. ! ,, . , . . .? • 

peadmau rf estate, the architect should pay particular attention to the 
commitd^pi- ornamental as well as the useful timber that may be growing, 
daUoDt. and threatened to be cut down, or actually cut down and 

thereby dflapidation and waste be committed on the estate* 
Even if the dilapidator be tenant for life, without impeaehmetii 
of waste, which title gives a great authority over the estate,' 
yet the Court of Chancery will grant an injunction to restrain 
him from cutting down trees in lines or avenues, or ridings in 
a park, as they are for ornament. 

This was determined by Lord Hardwicke (a), in E«atec 
Term, May 9, 1744', in the case of Sir Herbert Packhfgtof^ 
who was tenant for life, without impeachment of waste, of an| 
estate atWestwood, in Worcestershire, and being out of the 
kingdom, his agent was made defendant to a bill brought to 
stay waste by Mr. PacJcington, son of Sir Herbert, and first 
tenant in tail, and he put in an answer. 

The motion was for an injunction to stay Sir Herbert Poekr^ 
ingtons agent from cutting down trees in the park at Weai- 
wood, which are either an ornament or shelter to the mansion- 
house. To which the Lord Chancellor Hardwicke gave as a. 
reason why the common law gave so large a power to the 
tenant for life, wilhout impeachment of waste, was for the 
interest of the public, as timber might thereby circulate fi>f 
shipping and other uses. For it might be for the interest of 
private persons if the common law had not given so large a 
power to tenants for life without impeachment of waste, equal 
to tenants in fee. But he said that the common law thought 

(c) Atk. Ch. Rep. yoL 111. p. tl5. Csie 73. 
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it for the interest of the public that it thoold be bo, that 
tiinber might by anch means be more easily procurable for 
shipping and other similar uses. 

Bu^ he said, the Court of Chancery had restrained their l^ord Hmd^ 
power greadyi in comparison of what it was formerly. oo this ^iMad. 

The first cause quoted by his Lordship, was that of Vane v. l<ord Benmrd 
Lord Bernard (a), which came before Lord Cowper, who re- ivom pniuog 
strained the defendant from pulling down Raby Castle. cZaJ^^^ 

. The* Court of Chancery, he said, had gone farther, and had 
restrained such tenant for l\fe from cutting down timber that 
was either ornamental or useful as a shelter of the house, and 
ftrffaer still in the case of Charleton v. Glarfeton, in extending 
it 10 file case of a park. 

' There was indeed, he confessed, a difference of oj^on 
betw e en the then Lord Chancellor King, and the Master of 
die'ttdl^ but only in part, for Lord King continued the m- 
pauAm As to trees for ornament or shelter, but dissolved 
it as to straggling trees. 

•'tMA'Hardwicke&iiheTvtmde this strong observation, that 
it. was very proper for the Court of Chancery to preserve trees 
that are a shelter to the mansion-house ; and that in the pre- 
sent case, only three oaks had been cut down, and if there 
was no intention to commit further waste, it would be ma- 
tsUal; but this appeared to be but the beginning of waste 
snd dUlapidation, for Sir Herbert Packington^s letter, written in 
1741, whilst he was abroad, had been read, in which he says, 
if his son would not join him in cutting off the entail, he would 
^ve orders for cutting down all the ornamental timber trees. 

The question therefore was, whether those were grounds Tbe qneition 
for an injunction to stay waste and dilapidations. * ^*** 



(«) Veru. Chan. Rep. vol. ii. p. 738. 
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CITIL DILAPIDATIONS. 



First objec- 
tion. 



The first objection, said Lord Hardwiekeg waa, that those 
trees grew in a wood, and had arisen spontaneously, naturall]^ 
and by accident, having been self-sown, and not from planting.- 



not in certain 
caies be cat 
down. 



Trees whether But his Lopdship did not think that this objection woold 

pluited or self 

•ovn, if atrnf hold good, because, he said, whether trees grew naturally or 
n>^ ^^ were planted, if they serve as an ornament or shelter, it 

amounted to the same thing. And he thought it to be very 
probable that the situation of the mansion-house had been 
chosen for the sake of cutting ridings and vistas through the 
woods* And he mentioned two instances of that kind of his 
own acquaintance, namlely, Hamstead, a seat of Lord Cram$^ 
and another in Essex* 



Lord Hard* 
wicMt ordrr 
In this case. 



Lordship therefore restrained the defendant firom ciittmg 
down trees in lines, or avenues or ridings in the park, and like- 
wise from cutting down trees that were not of a proper growth 
to be cut. But upon a suggestion, that this might create 
disputes, as to what were of proper growth, and that ymrf 
litde young timber was growing in that park, his Lordfthip 
left out the last part of the<»rder, and granted tiie iiy auction 
as to the other. 



Cnttine down 
drcaycd tim- 
ber 891 raiirli 
waxte as cut- 
ting down any 
other. 



In anodier case, that of Perrtd v. Perroi ( a ), Lord Hmd' 

■ 

wicke determined that the cutting down decayed timber, is as 
much waste as cutting down any other, saying, that " though 
the defendant's counsel have attempted to make a distinction 
between cutting down young timber trees, that are not come 
to their full growth, and decayed timber, I know of no such 
distinction, eitiier in law or equity. 



Case of a In a case where a person lets on a building lease of sixty-one 

building lea«e « i « i • i « 

where a third years of a house to another, who assigns over the lease to a 
Ssnee. **" *^"^ ^^^ ^^® remainder of the term; he rebuilds the house at 

a large expense, and pays the reserved rent to the ground- 
landlord, who receives it till his death; and his successor 
brings an ejectment, and recovers at law for want of the usual 



{a) Atk. Ch. Kep. vol. iii. p. 90| Case o5. 
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«9temBt8 ill imilcttiag 'tcMMy tliiB Court of Chuiceiy gave re- 



Bef <» an application for an injunctioni by ordering a new 
leaae to be executed with proper covenants, and the phuntiff 
to hold the premises for the remiunder of the term. 



This was determined by Lord Hardwieie, in March 1748» 
in the case of Stiles v. Cowper (a ), the leading points of which, 
as bdng most interesting to architects and biulders, are as 
Allow:— 

In 1700, Sir Jakm Cowper^ the fiUher of the defendant, who 
wu entitled to an undivided moiety of houses with Mr. Henley, 
in Portugal Row, Lincoh's Inn Fields ; and by a private act of 
parliament, empowered to make a partition, and let out his 
moiety on a building lease for sixty-one years, to Mr. Ward, 
nd&kg therein the power given him by the act of parliament, 
of leanng, and a liberty to the lessee to quit after the first 
twenty years, on giring proper notice. 

Bfr. Ward, some time before 1716, assigned over the lease 
aitldsiins Stiles, for the remainder of the term, who, in the 
year 1716, re-built the house, and laid out about 50002. for 
tiiia purpose, and constantiy paid the rent reserved under tiie 
leaae^ of 40L per annum, to Sir John Cowper, till 1729, when 
the lessor died, who was only tenant for life ; and on his death 
the defendant, his eldest son, became entided to it as the 
fliM remainder-man in tail. 

Vrom the year 1 789 to 1 735, the defendant thought proper 
to receive the rent from Mr. Stiles, and during that time the 
tenant, at his own expense, built new offices. 

It appeared to the Court, upon reading die lease, that the 
covenants usual in building leases, were not inserted here. 

The defendant, after this acquiescence, and receiving tiie 
rent, brings an ejectment against the plaintiff, for tiie posses- 



(«i) Atk. Ch. Rep. vol. iii. p. 695. Case 26o. 
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Aon, as devisee of Mr, StileWf and fecoren 8( Uw ffNrwwrt 
of the aforesaid covenants. ,-> 



The plaintiff brings his UD here for an injunction to staf 
the defendant's proceedings at law, and to be quieted m die 
possession of the house, under the lease and assignments 

To this Lord Hardwieke, the Lord Chancellor, observed^ 
that though the acceptance of rent under a lease, by inae il 
tdl, will bind them, where they claim per fomum daid ttom 
the lessor, yet this alone wiU not bind the remainder-mBn ii 
tiul, who claims the leasehold estate by purchase, but b a 
circumstance however, in ikvour of the lessee ; and when the 
renudnder-man Ues by and suffers the lessee or assignee to ve^ 
build, and does not by his answer deny that he had notioe cf 
it, all these circumstances together will bind him fitmi coi^ 
troverting the lease afterwards. ' • " 

B>ut the defendant's counsel alleging, if the boose ahoidd 
be burnt down, the plaintiff, by the lease, is expressly 
empted from re-building, and might, the next day. after 
accident of fire, give notice to quit ; his Lordship directed m 
new lease to be executed, with the proper and usual 06 
for the residue of the term. 



And upon executing such lease, his Lordship decreed A0 
plaintiff to hold and enjoy the premises in question quietly fiir 
the residue of the term in the lease, against the defendant 
but no costs to be paid on either side* 

Whether con- It is a question wortiiy of the greatest attention from the 
nmdaiis &c architect, whether conservatories, virandahs and such like ao- 
HOTed! "^ cessorial buildings, may be removed by tenants, or whether 

they must be left and subjected to the law of dilapidations, if 
damaged, neglected, or otherwise out of repair. 

Lord Kenytm Conservatories, green-houses, hot-houses and other similar 
they may. erections, put up by nursery-men and gardeners at their own 

expense, n|ay, according to the before quoted case of Pettiom 



Ai to Cmmmpwutmiu^ Vigmmiaht, %c. Il00 

by Lord Kenjfom, that such buQdii^a may be taken away, at 
dioagh they were built of wood on foundaiions of briek, being 
-for die purpose of 'OaTfying on feds' tnde^ Tbeiaefore, accord- 
Ing'to this decision, they are not liable to chavge for dilapi- 
dationi» • w to be Icept in repair by the tenant. 

But ILiord JEUemboroyghf however, on the contrary, held in Lord EUim* 
Ae often quoted case o{ Elfoesy.Maw{b), disapproved of ^^^ywere not 
^Ut' ^pildan of his learned predecessor; and.Messra. (Pro- 
AmKtyJmoB aMdFermxl (^), in their Treatise on the Law 
«fvFixtitrea/' say there is no reported case in which this im- 
pfartmt question has been expressly decided. But there 
aeems, -say these learned authorities^ to be no reasons why hot- 
booaes &iB. should not be removed as well as trees in a nursery 
^poundi'fett least' on the pmoiple of trade. In the case of 
Bmeiland v. Buiterfield (d), tried befiore Chief Justice JMfaa, 
it was decided, that a conservatory erected upon a brick foun- 
dation, affixed to and communicating with rooms in a dwelling- 
Imii^'tnid eommunieating with it by windows, and a flue 
fjfumg* into the pailour chimney, cannot be remo00d by a Cannot be re« 
Unamtfar yeafw, itho h#d ereoted it during his tenancy, al- ^/^'^emT 
,dlM^he-had a reverwon in fee after the death of his lessor. 
In this ease {e), a manuscript case was cited by Mr. Serjeant 
Blosseit, in which it is said to have been determined, that 
^^jjkalMW^lMGl'^finulies resting upon brick-vorkf in a nursery 
gttMindy w«fe not removeable. Therefore, till such a decision, Bem^ei* 
MMinga of this sort, unless a special covenant be made be- 
tweeh the landlord and tenant concerning them, for modus ei 
eonveniio vincunt legem, tenants erecting such buildings should 
"hi careful nbt to attach them to the freeholdj by constructing 
'flietn on brick foundations sunk or let mto the ground. 



•■•i » ," 



tToncennng virandahs, the law is a little more dear and cer- The l«w con- 
tun, for in the following case of The Admmstratrix of Penry rmndJL. 



(a) East's Rep. vol. ii. p. 91 

(6) See ante, p. 137. 

(«) AmoB and Ferard, p. 66. 



(d) Brod. & Ring. vol. ii. p. 58. 
(f) J. B. Moore's Rep. vol. iv. p. 40. 
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t. Brawm(a\ tried beibie Lord TemUrdeni l^hen CUcf lito* 
lice ilMol/, on Tuaaday, July 80th, 1818, it wms held that Ite 
tenant of a house, oorenanting to keep in repair the preniate 
and all erectaonB, buildings and improTements erected ott tfi^ 
aaaoe during the term, and to yield up the same at the end ^ 
the term, eanmd renuwe a wbitmdai erected during the lerri^ 
the lower part qf which is affixed to the ground by means qf 

pffftWt 

m 
* * 

It was an action on a corenant in a lease of a house, hf 
which the defendant covenanted to repair, and keep in repaii^ 
die pramises, and all erections, buildings and improTemenia 
which might be erected thereon during the term, and yield up 
the same in good and sufficient repair &c. 

It appeared that during the term, the d^ndant had eredad 
a virandah, ' the lower part of whidi was attached to poats^ 
which were fixed in the greund. 

I 

Chief Justice Abbott (Lord Tetderdem) was of opimon, Aaft 
this virandah fell within the terms of thocovenant, and thai 
tlM.dififiaidant could not remove any part of it. 

Verdict for die plaintifi* for die value of the virandalu ^ 

Messrs. Campbell and Manle, were Counsel for the plaintii^ 
and Messrs. MarryaU and Lawes for the defendant. 

Of chiimiey- ^g ^^ various articles of chimney-pieces, dressers, dooriy 
•en, (ioort, blinds, coppers, cupboards and other things of the nature of 
fJ!^i^F' fixtures, whether of landbrds or of tenants, often come into 
oou^9 ^* the architect's practice in surveying the dilapidations of tene* 
ments, it is necessary that he should discriminate correcdy 
between the various denominations of fixtures, and whether 
they are so, or part and parcel of the freehold and appurte* 
nant to the bouse* 



tans &c« 



(a) SUrk. N. P. vol. ii. p. 405. 
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Ae^QJtioD^ oc lather deseripticKi, aro thoie pertooal diattelt vsgoeij i^ 
wltftioh. beii^ annexed to > lenemenU, may afterwards be re» ^^ 
mgyedi : Thie* if ralber . vagiia^ but the authoct/ d^iaeelvet 
omlmB{b), that the tem '< fixtures,** is used bjr Ae Courts 
l»A ^moiigst the textrwriteiSy without mudi predsiaii. 

The genus '' fixturesi** I have ventured (c) to divide, into Fmv lortt 
four species, namely, landlarcTs, tenant's^ moveable and im^ 



Tj fff^ h r^ts Mximre^ I coweive to be such as are imDoneafaly Luidlord*s 
^ ttfichg d to thei tenement^ and are pared of the estate, whether 
erected by the tenant or not; aod also such as are affixed by 
the landlord or freeholder, and let by him on hire to the 
(■mpti qi the nature of m9ifiruei» or the right of eiijoying 
tituqgH whi<4^ are the property of another(«f), but on com* 
dition of preserving them suhstmrially^ Stich f i iH i s ii Si to 
prevent disputes, should be spedfled in a schedule attached 
t|I.Ae(d#od. by which the tenement is held. 

Temmts Jixturee , I. also conceive to be diose whidk am ToHBt't fis>; 
generally annexed or put up by the tenant, or purchased by ^'"^ 
him of.jjp. p^eeessor or bis landlord^ and are to be can* 
sidered more in the light of furniture, personal chattek or 
yrpinpynt^iadded to the house, ihan as i n c i de n t s or appmrte- 
nances beloiiging thenstcv which aie mms usually parod of 
the freehold. 

. Moveable fixture* are such parts of the accessories of a MofmUe fis« 
boiUing^ as can be r^noved without damage to the estate^ 
sad may belong either to landlord or tenant, and not appur* 
to the freehold. 



(€) Amos and Fenrd't Law of Fix* (c) In Architoctsrtl Jsrisprndcnoi^ 
tares, p. 3. tit Fixtures, p. S03. 

(6) Ibid. p. 11. (d) See ante, p. \%S. 
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ImnKMrctble 
fiitsres. 



Immoveable JLtttares, on the contrary, are such as cannot 
be detached from the freehold without damage to the estate) 
and consequently belong to the building to which they are at- 
tached, as part and parcel of the freehold. Whatever -is per- 
inanently attached to houses and other buildings, such as thingi 
fastened thereto with iron, lead, plaister or any other modB^ 
indicative of permanency, was reputed by the ancient Roman 
jurists to be immoveable (a). 



Cbimnej- 
piecea. 



VoUtlie 
tatet. 



By the rule of law, that whatever is affixed to the freekM 
becomes a part of it, cliimney-pieces, even if put up by the 
tenant) become the property of the landlord, and cannot be 
removed without being liable to an action for the comnuanoft 
of waste and dilapidation. Sir William Blackstone, in lus 
excellent Commentaries on the Laws of England (b), sajn, 
** that whatever is strongly affixed to the freehold or inhodll^ 
ance, and cannot be severed from thence without violence er 
damage" or as the learned Spelman says in his Glossary (e)f 
'■'Quod ab sedibus non facile revellitur** is become a member 
of the inheritance, and shall thereupon pass to the heir :^^as 
chimney-pieces, pumps, old fixed or dormant tables, benches 
and the like (of). A very similar notion to this, says Blacks 
stone {e)f prevails in the Duchy of Brabant, where they rank 
certain things moveable, amongst those of the immoveaUe 
kind ; calling them by a very particular appellation, preedia wtH 
leniia^ or volatile estates ; such as beds, tables and other heafy 
implements of furniture, which as an author of their own {f)g 
observes, '' Dignitatem istam nacta sunt, ut villis, syli^ e| 
sedibuS) aliisque prsediis, oomparentur; quod solidiora mobilia 



' (•) FoBdi nihn est, qaod terra se 
tcMU ftfim sattiD'nBlta ette, qnm 
«dibai adfixa non lant, ignorari non 
oportet, at puta, ierai,claves, clanitra. 
Jnst. Dig. lib. x\x, tit. 1, \t%. 17, pr. 
Qn« tabaia pictft proteetorit incln- 
4pntar, itemqae cratts nMinnori«, 
•diuni snot. Id. ^3. Item constat, 
aigilla, colamnas quoque, et penonas 
ex qaorani ro»trb aqva salire solet, 



ville esM. Id. § 9. Labeo generaUter 
acribit, eaqne perpetni otin cava la 
•dificUi sunt, ttdificii etie. Id. ( 7* 

(6) Vol. U. p. «f8. 

(c) Page t77. 

(tf) Mod. Rep. Tol. xii. p. 5fO. 

(e) Vol. II. p. 4t8. 

(/} Stockmann de J are Dc volatimiis, 
ch. 3. § 16. 
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spris ttdibus ex donationes patrisfamilias cohaerere videantur, 
^ pro parte ipsarum a^ium sstimentior.** 

He also says, on the authority of Sir Thomas Hetley{a\- 
that whatever does a lastmg injury to the freehold or inh'e- 
ritance is punishable as waste : therefore removing w2unscot, 
Boon or other things once fixed to the freehold of the hou^e, 
iswa«te(&); but on the authority of hard Hardwicke in the' 
before quoted case of £0? parte Qumcey ( c ), he adds, that 
dming the term, the lessee may remove marble chimney-pieces Marble diim- 
and the like, which he himself had erected, without being may in some 
punishable for waste ; but he cannot do so after the expiration ^^^^'l^ '^ 
of nis term* 

So also in the case of Allen v. Allen {d\ it appears that 
mirble chimney-pieces and glasses are ornaments allowed to be 
taken down by tenants, and taken in execution. Lord Hard- 
mcke also, in his before quoted order in the case otLawton v.. 
Loudon (e), observes, that what would have been punishable 
as waste in King Henry the Seventh's time, as removing wains- 
cM fixed by screws, and marble chimney-pieces, is now allowed 
to Me done. 

- 1 I 

Pjrofeasor Amos and Mr. Ferard also agree in their able Bnt an nn- 
Treaiise on the Law of Fixtures , say (/), that " It may be to do wh 
qteriHoned when an unqualified right to take down chimney-^^" 
pieces would be sanctioned by the Courts in the present day.**. 
And Lord Holt, in the case of Poole v. The Sheriff, seems 
to- igiee in this, and selects hearths and chimney-pieces as 
die kind of additions to a tenement that a tenant cannot re- 
noie. The right of taking away such articles, on the ground 
of their intrinsic value, and the great expense incurred by the 
tenant in erecting them, although frequently urged as an ar-; 
gument in proof of such right, cannot, I conceive, be sup- 
ported by any competent authority; but, on the contrary, that 



(c) Hetley'i Rep. tem. Cba, l. fo.S5. (d) Moteley's Rep. p. lit. 

{h) Co. Rep. Yoi. iv. p. 64. (e) Atk. Ch. Rep. yoI. iii. |^ 15. 

{e) Atk. Ch. Rep. yoI. i« p. ilff. (/) Page Si, n. 
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under the before-mentioned general rule of law, that tchateva^ 
is affiled io the freehold becomes a part of the freehold, a 
tenant is liable to punishment for waste and dilapidation, if he 
pull down the shelves, closets, presses, wardrobes, dresse 
ctHBUiey-pieces &c. belonging to the house ( a ). 

DMn. The doors of a house also by the same rule of law, are to 

be considered as part and parcel of the freehold, being a 
portion of the incidents of a house, and necessary for its con- 
•' stmction and safety (i). Their damages therefore, must be 

repaired by the tenant or punishable as waste and dilapidation, 
and their removal by re-instatement or a similar penally. Chief 
Bsron Comt/tis (c), in his learned Digest of the LawMofEiuL 
tatid, says, that goods and chattels go with the house, 
enumerates doors as among snch goods and chattels, 
therefore a good rule with architects in doubtful cases to _ 
termine whether a door, the property in which is questionabN| 
be such a chattel as must, by the aforesaid rule of law, gM 
with the house. T 

Doors have been again determined, and so considered, ■ 
hanging only on hooks {d), and are not distrainable ( c ). Y«j 
Adiffereare the Court held a difference in Queen Elizabeth's reign (y^ 
■nlTStot'''" between outer doors and inner doors, saying tlmt the lattel^ 
*»ri. niight be moveable, as being less necessary to the house. Bi 

it is not very likely that such a doctrine would be now bel 
after the above named subsequent decisions. 

So also, are dressers to be considered as parcel of the freM 
hold, and tenants are punishable for waste on removing fV 
dilapidating them (g), as they are generally considered ■■ 
articles necessary to complete a bouse, and may yet genenW 
be removed. 1 




(a) Buhl- *ol- ii- p. 113- Cm. Jhc. 
p. 3t9. Bslk. vol.1. p.S68. Blackit. 
Bep. vol. li. vict. iv. Vei. tt Bca. 
Ch. Rep. voLii. M9. 

(b) Sbep. Tod«h. pp.469, 4T0. 

(c) TiU« Bieoi, D. 



4 



(if) SiTprancit Moorr^Rep.p. 

{t) AiDOi nnd F«nird, p. 157. 

(/) Sir F. Moore'* Rep. CooWf 
Com, p. 1T7. 

(.g) BuUtr. vol. ii. p. lis. Salk, 
vol. i. p. 363. 
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The general kw rule befisre moiticmed as to fixtures in Modern niie 
generals was, as I have there stated, that whatever woe fixed ^^^^l^i^ 
to the freehold became part of ii, and, as a fixture, could 
not be taken away. But of late years, there has been much 
rslaxation of the severity of this rule,, and many exceptions 
takeiis which it is the architect's duty who undertakes the sur- . 
vieying of dilapidations, to make himself acquainted with* 

The first relaxation or exception to thb general rule is, that Relmtioni 

„ * o and ezceptkMft 

now allowed between landlord and tenant, the latter of which to the ancient 
Biajf according to present custom, take away what ornamental * 
or additioiial fixtures he may have put up himself, or have 
pnrehaied of his predecessor, having a right so to dispose of 
dienii bat he is. boundi in so doing, not to commit any d»» 
millPt and to lerinstate or re-pkice those which were removed 
to make way for the improved fixtures, or others of equal 
valve. 

So also mth lead sinks or dstems that have been aflbced Lead linkt, 
in lieu of stone or wood, for which also he is bound by the ^'* ^'^ ^ 
same rule, and must replace what improved sinks or cisterns 
he takes away, with the same that he removed, or others of 
equal value, or pay bis landlord a sum equal to their value. 

Utennls in trade, coppers, grates, hangings, pier glasses, utensils in 
pictfires on panel and such ISce^ though they may form part |^nt gnitM 
of the wainscot and fixed with nails and screws to the fire^ ^^* 
hold, if they were erected or purchased by the tenant from his 
predecessor, he having a right so to sell them, are to be con- 
■dered as the property of the tenant^ and may legalfy be re- 
moved by him, as not fi>rming, by the modem rule, any part 
cf the fireehold(a}« But such removal, it should be r^ 
membered, must be within the term of the lease, or the person 
so removing them will be considered as a trespasser. If, how- 
ever, the landlord lets to his tenant with his house, certain 
fixtures* such as coppers^ stoves, grat^ &c. that he may have 
pot up himself, or purchased of a preceding tenant, they must 

(«) AUk. Cb. Rep. vol. I. pp. 477, 47S, P.Wftt. fol.L i».M» ' 
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h6 left by the tenant at the expiratioii of his term, and be 
subject like the rest of the pro)[>erty to the law of dilapidation^' 
and waste, reasonable wear and tear being allowed. 

« 

Machinery is Machinery, is in general held to be tenant's fixtures, and in' 
im^sfixuiKfc ®*^^^ casea may be removed during the term, if done without' 

injury to the freehold ; but if they are affixed to the freehold* 

they are liable to the before-mentioned rules of trade fixtures {a). 

Rale M ta In the case oi Horn v. Baker ( b\ it was held by the Court of 

King's Bench, that there was a material distinction between' 
the stills that were set in brick-work, and such of the vats that 
were actually affixed to the ground, which become appurteimnt* 
to the freehold, and those Tats which were merely resting on 
pieces of timber called horses. The Court justly considering lA^ 
former as immoreable fixtures, and the latter as personal gooia 
and chattels, firom the manner in which they were co nn ecte J 
with the freehold. And in the case of Davis v. Jones (c), tbcf 
same Court held, that certain parts of a machine which had 
been put up by the tenant during his term, and were capable 
of being removed without either injuring the other parts of the 
machine or building, and had been usually valued between the 
outgoing and incoming tenant, were the goods of the outgoing 
tenant, and not of the landlord, and for which he might main- 
tain an action of trover. 

Gopfiert, Coppers, stoves, bUnds, mash-tubs, water-tubs &c. are held 

stoTe8*&c. ^y ^^ ^ ^ tenant's fixtures and removeable as such. In the 

case of Colgrave v. Dias Santos (</), wherein the owner of a 
freehold house, in which there were various fixtures, sold it 
by auction, and said nothing about fixtures. A conveyance of 
the house was executed, and possession given to the purdiaaer, 
the fixtures stiU remaining in the house. Lord Tenterdeti^ 
(then Chief Justice Abbott) held at Nisi Prius, and the Court of 
King's Bench subsequently confirmed his opinion, that stoves, 
cooling-coppers, mash-tubs, water-tubs, blinds and such like 
were removeable as between landlord and tenant ; that in tfiiii 



(a) See tste, p. 121, et leq. (c) Barn. St Aid. vol. ii. p. 165. 

{h) Eail*« Rep. vol. ix. p. S15. (d) Bam. St Crest. toL i. p. TT. 
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instance they were conveyed to the purchaser with the free- 
hold, and that even if they were not, the vendor, after giving 
up possession, could not maintain an action of trover for them. 
A few other articles which were not fixtures were also left in 
the house, which were demanded, together with the other 
articles, as fixtures ; and the Court held, that upon this evi- 
dence the plaintiff* could not recover them in this action. 

hk SheppardCs Touclutone {a\ coppers are reckoned inci- 
dents of a house that go to the tenant. 

In the case of Lee v. RUden ( b). Chief Justice Gibbs held, StoTcs set in 
that grates set in brick-work, although attached by mortar or 
cement, to the fireehold might be removed by the tenants, as 
bdJBg personal goods and chattels. As did Sir John Bayley 
in the Court of King's Bench, in the case of Tl^e King v. The 
Iniabitante of Saint Dunstan in t/ie East (c). So in the case 
of Harvey v. Harvey (</), which was an action of trover by 
the executor against the heir, the Chief Justice held, tliat 
hangings, tapestry and iron backs to chimneys, belong to the 
executor. 

Where a house is occupied by its owner, the fixtures are Fixtores of 
considered as part of the freehold, and it was su decided by pi^d ^y the" 
the Court of King's Bench, in the case of Hum v. Ingilby (e), *>eeholder. 
■nd also that a shenif has no right to seize fixtures under a 
fieri facias, where the house in which they are affixed is the 
fireehold of the person against whom the execution is issued. 



In renewing the lease of a house, or in valuing the building LeMee's ^^ 

- I til res become 

fixtures, the architect should be aware that on a new lease the property 
being granted, all the lessee*s fixtures become the property of !*„ 1 new"leMe 
the landlord, unless it be covenanted to the contrary. This "^' not cove- 

' "^ nanted to the 

role of law was exemplified in the case of Thresher v. The East contrary. 



(a) Pages 469, 470. 

(4) Taunt, vol. vii. p. 191. 

(c) Bam. St CreM. voL iv. p. 68^. 



(d) Strange's Rep. vol. i. p. 1149. 

(e) Barn. & Aid. vol. v. p. 695. 
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Qa«re as to 
lime-kUiis. 



London Water Works Company (a), wherein the Court held» 
that a lessee who had erected fixtures for the purposes of 
trade, upon the demised premises, and afterwards takes a new 
lease, to commence from the expiration of his former one; 
which new lease contains a covenant to repair, is bound to ie» 
pair those fixtures, unless strong circumstances existed to show 
that they were not intended to pass under the general wottlt 
of the second demise. It was made a qtuere by Mr. Pratt (6), 
whether lime-kilns, erected for the purposes of trade, are re- 
moveable ; and also whether machinery fixed by bolts to tlie 
floor of a factory, are destrainable by a landlord for rent ; as 
held in the case of Duck v. Braddyl (c). 



Glau geoe- 
rally a parcel 
of the tree- 
hold. 



Glass^ when used in windows, is parcel of the freehold, and 
if it be broken or carried away, it is according to Lord Coke {fl% 
waste, for glass, he says, is part of the house. In Henry thtt 
Seventh's time, says Messrs. Amos and Ferard {e\ it was hM 
that glass should not be considered as belonging to the heir 
as parcel of the house, because it was not necessary to die 
house, which was perfect without it. Swinburne says, in his 
Treatise on Wills (/), that glass annexed to the windows of 
the houses is parcel of the inheritance, and does not go to 
the executor. 



Orauarles Id 
some casei 
removable. 



Although according to the before-mentioned rule of law, 
granaries may be reckoned as agricultural buildings, and of 
course, subject to the same rule of law as to dilapidations and 
waste, as to their annexation to the freehold. Yet Chief BaroB 
Eyre (g) held at the Summer Assizes in 1724, that in Hamp- 
shire, a granary built on pillars is by the custom of the comity 
a chattel, and, consequently, belongs to the tenant who 
it. 



Obstmctionof Jn surveying dilapidations and other damage done to lene- 
to tenemenu. ments, the architect is often called upon to remedy or inquire 



(a) Bam. & Cress. toI. li. p. 165. 
(4) Pratt's Digest, p. 480. 
(«) If 'CleL Yol. ¥11. p. Sir. 
(d) Co. 1st iDit. p. 55 «• 



(r) Page 80. 

(/) PartTi.§7. p. 758. 

(S) Yin. Abr. Yol. U. p. 154. titte 



into the injury dcme to houses and other buildings by stopping 
up their lights. 

The Roman lawyers made a difTcrence between a window The Roman 
made for the purpose of light and air (a), or mere utility, or obstructions. 
for prospect which united both pleasure and use. An ac- 
tion would not lie with the Romans for obstructing a mere 
prospect, except in defiance of the law of negative rights of 
owners of houses, which ordained (6), that no one should 
darken his neighbour's windows, nor hinder his neighbour's 
prospects by building or planting of trees ; because they con- 
ceived the injuring a prospect to be no nuisance, a prospect 
being a matter of pleasure, and not of necessity. And why, 
they ask, may not a man build his house as high as he pleases, 
provided he does not injure the light of another man's house. 

The laws of France as to windows (c), say that one of the The laws of 
neighbours cannot without the consent of the other, form in ^s to surh 
the particular wall any window or aperture, in any manner o*>»^'octions. 
whatsoever ; even a fan-light. 

676. The proprietor of a wall which is not common, joining 
immediately the estate of another, may form in such wall, lights 
or windows of wire-lattice and fan-lights. These windov/s, says 
this law, must be furnished with a lattice-work of iron, the 
meshes of which shall extend to an opening of one decimeter 
(about three inches eight lines ) at the most, and with a dor- 
mant window. 

677. These windows or lights must not be less than twenty- 
six j&cimeters (dlght feet) above the floor or base of the 



(«) «« DUerimen inter luminia et pros- 
^icfsi.— Inter servitntes, ne btmimikuM 
vgkkimf el ne prBspeeto offendaiur^ 
aliod et alind observatiir : quod in 
frmpeeiu plus qnis habet, ne quid ei 
officiator ad gratiorem prospectom et 
fibenun: ta Umm^^ anten ( non of- 
ficere) ne lnmia« ciuaaqnam obaenriora 
fiut : qnodemqae ifitiir £wiat ad ki- 



minisimpedimentiim, prohiberi potest, 
fd fteriritat debeattir : opitsqne ei novnm 
nnnriari potest, si modo sic fnciat, nt 
Inniini noceat." Just. JPig. lib. viii.. 
tit. II. leg. 16. 

(6) Jost. Inst. lib. ii. tit. III. § 1. 

(c) Cod. Nap. § 3. tiUe Qf Vi*m§ 
oter c Neii^Amur^* Pr§pmi$p law 6fi^ 
etseq. 
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chamber which is desired to be lighted, if it be the ground 
floor; and nineteen decimeters (six feet) above the floor finr 
the upper stories. 



678. A party must not have direct views nor windows fbr 
sight, nor balconies or other similar projections over the estate, 
inclosed or uninclosedy of his neighbour, within the distance 
of nineteen decimeters (six feet) between the wall on which 
they are formed, and the aforesaid estate. 

679. A party shall not have side or oblique views over ibe 
same estate, within the distance of six decimeters (two feet). 



The laws of The laws of England on the obstruction of windows or 
to"fach ob* ancient lights, are founded on a similar policy as those of the 
ttrnctioDs. Romans and the French, and are peculiarly necessary to be 

understood by the architect. 

Twenty years Lord Kenyon held in the case of CottereU v. Griffith (a), in 
winXws'gives ^801, that an adverse enjoyment of windows for twenty years, 
a right. Qj.^ 33 j^g g^jj^ perhaps less, is a sufficient title in defence of 

an action for obstruction. Similar decisions took place in the 
cases o( Darwin v. Upton (6), and Daniel v. North (c). 

And if stopped And, by Lord EllenborousVs decision in the case of Law- 

np twenty , "^ *^ 

years, snrh rence, widow v. Obee (rf), where an ancient window has been 
ngn IS 08 . ^^^^ ^p ^^^ twenty-years, it loses its privilege. There was a 

similar decision in the case of Lord Guernsey v. Rodbridges (tf). 



Csstoms of 
the City of 
London as 
to ancient 
Ugbti. 



The following cases as to this very important subject, wiDi 
I trust, set the matter in a clear light to my architectural friends. 
That of Plummer v. Bentham {f)y for obstructing his ancient 
lights, before Lord Afansjield, in the King's Bench, exhibits 
the custom of the City of London as to this sort of nuisance, 
in a very striking light. 



(a) Esp. vol. IT. p. 69. 
, (i) Sanod. vol. IL p. ITSc, n. 
(f) Katt's Rep. vol. iL p. S7t. 



(d) Campb. Rep. vol. iii. p. 514. 
(t) Com. Dif . temp. O. 
(/) BarroWft Rep. p. t4S. 
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The Recorder of London (Sir WilUam Moreton) came to Saturday, itth 
the bar, and certified two customs of that City, ore tenus. \rsr?^* 

Mr. Williams moved (when Sir William Moreton was down 
at the bar), that the Recorder of London might return two 
writs of certiorari directed to the Lord Mayor and Aldermen 
of London, to certify two of the customs of their City. 

And then Mr. Williams opened the case, viz. That it was an 
action of trespass on the case brought by the plaintiff against 
the defendant, for obstructing his ancient lights, by a new 
erection or building which the defendant had raised against 
tbem. To which, the defendant had, (by leave) pleaded two 
justifications, both of them under the custom of the City of 
London. One of them was, that there is an ancient custom First plea, ooe 
of the City of London, '^ That if any person has a messuage named ctu- 
or house in the City of London, adjoining or contiguous to ^'"** 
another messuage or house, or to the ancient ybt^ne/a^foit^ of 
one in the said city, which former house has ancient lights or 
umuihnvs fronting, opposite to or over such other adjoining or 
eontiguous messuage or house or sncient foundation of one; 
•Dch other person, owner of t/ie latter messuage or house or 
ancient foundation of one, may well and lawfully exalt such 
his messuage or house, or rebuild upon the ancient foundations which allowi 
of soch his adjacent or contiguous messuage or house, any new ancle* t*fi)n ^ 
messuage or house, to any height that he shall please, against Nations to be 

, « o carried to any 

attd opposite to the said ancient lights and witulows of such height. 

first-mentioned neighbouring messuage or house to which his 
messuage or house or ancient foundations of a messuage or house 
are so contiguous or adjoining, and thereby darken and obscure 
such ancient lights and windows of such first-mentioned neigh- 
bouring house, having such ancient lights and windows; unless 
there has been some writing, instrument or record of an agree- 
ment or restriction to the contrary." 

On this plea, issue was joined : and a certiorari issued, di- iMoe whether 
rected to the Mayor and Aldermen of the City of London, to tucb^a catMi. 
certify ** Whether they have or have not such a custom.'* 



183 

Second plea, 
an extension of 
said custom. 
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Recorder's 
certificate. 



The second plea, issue, and eeriiararif were the same with 
the first, only with this difibrence or rather exiennon of tke 
custom pleaded ; viz. " That the owner of any erection or 
BUILDING or the ancient foundation of any erection or build- 
ing, might well and lawfully exalt such erection or BViLome, 
or erect and build thereon a new erection or buildiho to 
any height that he pleases &c. ;" and so on, as in the formtr 
plea : only that the former plea confined the claim of the 
privilege to messuages or houses, which this latter plea extends 
to M erections or buildings. 



Sir William Moreton, Knight, Recorder of London, 
cordingly certyied (a) orb tenus, by command of the Loid 
Mayor and Aldermen, (after having recited the pleadings and 
certiorari) '* That there is such a custom as is alleged in the 
former plea. But that there is no such custom as is aUegsd 
in the latter plea.'* 



The Lord 
Mayor's re- 
turn. 



The Recorder then delivered in both the writs of certicrmri^ 
with written copies of the respective returns annexed, thoni^ 
he had delivered them ore tenus at the bar ( which he taU 
Sit James Burrow WBM usual). The returns were worded at 
follow, namely, ^* The exe<;ution of this writ appears in a cer- 
tain certificate by us the Mayor and Aldennen of the atti 
city of London, made by the Recorder of the said city at die 
day and place within contained, according to the custom of 
the said city, by word of mouth, as is within commanded. 



tlie said cus- 
tom. 



Answer of the The Answer cf Marshe Dickinson, Esq. the Mayor, amd ^ 

Aldermen of the Alderti.en of the said City: — 

London, as to ^^^ ^j^^ ^^jj j^^^^^ ^^^ Aldermen of the said city, by Sir 

William Moreton, Knt. Recorder of the said city. Do, in 
obedience to the said annexed writ, humbly certify, That there 
is now had, and from the time whereof the memory of num ii 
not to the contrary, there hath been had and received such 



(a) See the first case in Sir H. Cal- 
tborpe's Reports ( well reported and 
worth readtBg) where tlie question 



was very like the prr sent, and the de- 
termination agreeable to tlie certHkaH 
as to thb first plea. 



Cuitom of the fSi^ qf InmsUmM Of io aneietU LigUs^. 4Q3 



ancient and laudable custom in the wid city used and ap- 
proved, to wit, " That if any one hath a messuage or house Reciting the 

..,.,. . , ,. . . » cttstom. 

m tae said city, near or contiguous and adjoining to another 
imcient messuage or house, or to the ancient foundation qf 
anqther ancient messuage or house in the said city, of ain^ 
ather person hut neighbour there ; and the windows or lights 
of f«cA messuage or house are looking^ fronting, or situate 
towards, upon, over, or against the said other ancient me9- 
suAas or HOUSE, or ancient foundation of such other ancient 
messuage or house of such other person his neighbour, so 
heing near, adjacent, contiguous, or adjoining, although such 
Hiesauage or house, and the lights and windows thereof be or 
WjBce ancient; Yet such other person his neighbour, being 
the owner of such other messuage or house, or ancient 
foumdations, so being near, adjacent, or adjoining, by and 
according to the custom of the said city, in the same city for 
all the time aforesaid used and approved, weU and lawfuUy 
iDay» might, and hath used, at his will and pleasure, his said 
(dher messuage or house, so being near, adjacent, or ad- 
jjQiniiig, by building to exalt or erect; or, of new, upon the . 
ancient foundations of such other messuage or house, so 
being near, adjacent, or adjoining, to build and erect a new 
messuage or house to such height as the said owner shall 
PLEASE, against and opposite to the said lights and windows 
Bfiar or contiguous to such other messuage or house, and 
by means thereof to obscure and darken such windows or 
lights; unless there be or hath been some writing, instrument, 
or record of an agreement, or restriction, to the contrary 
thereof in that behalf." 

The return to the other writ of certiorari was in the same Retnrn to the 
iorm, and to the very same effect as to the custom certified 
by the former, and repeated the return to the former certiorari 
in totidem verbis very nearly : but it went on further, with a 
tiegaiion of the existence of any such custom as the defendant 
bad alleged in his second justification. The additional part 
was as follows : — 

And that in the said city of London there is not now or 
ever was any stich custom, " That if any one hath a messuage 
or house in the said city, near or contiguous, and adjoining 
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to an ERECTION or building, or to the ancient foundations 
of an ERECTION or building in the said city, of anothei 
person his neighbour there; and the windows or lights oi 
such messuage or house are looking, fronting, or situate to- 
wards, upon, over, or against such erection or buildinOi oi 
the ancient foundations of such erection or building oI 
such other person his neighbour, so being near, adjacent, con- 
tiguous, or adjoining: although such messuage or house, and 
the lights and windows thereof be or were ancient, yet audi 
other person his neighbour, being the owner of such erectiov 
or BUILDING, or ancient foundations of such erection oi 
BUILDING, so being near, adjacent, or adjoining, by and ac- 
cording to the custom of the said city, in the same city for al 
the time aforesaid used and approved, well and lawfully maj, 
might, and hath used, at his will and pleasure, his said erxo 
tion or BUILDING, SO bcmg adjacent or adjoining, by building 
to exaU and erect; or, of new, upon the ancient foundadont 
of the said erection or building, so being near, adjaoent, 
or adjoining, to build and erect a new erection or hwUSu^ 
to such height as the owner shall please, against and opp& 
site to the said lights and windows of such messuage or houae 
and by means thereof to obscure and darken such windowi 
or lights.** 

Derjftion of The Court ordered the certiorari to be filed, and the we 

Uie Court. , , , 

turn recorded. 

Sir James Burrow adds as a note to this curious case, tha 
nothing of this kind had actually happened for many yean 
past ( not even since Henry the Sixth's reign ) in this Covat 
( though it has in the Court of Chancery). And a consultatioi 
was had in the city concerning the sort of gown which it wai 
proper for the Recorder to put on to make this ore tenus re- 
turn: in which consultation it was determined, that it ought tc 
be the purple cloth robe, faced with black velvet, and not hit 
scarlet gown, his black silk one, nor the common bar gown (a) 

(a) See Viner't Abridgment, title ** concerning this manner of tiyiBf tk 
CvatoiM ^ L«m(mi, letter P. pla. S £c 4, cnttomt of London -, and how to $m* 



Custom of the Gty of London^ as to ancient Lights. f S5 

Another case, no less valuable and appurtenant to the na* 
tare of this work, is that of Hughes v. Keymish ( a ), tried in 
Trinity Term, 7th James L in the King's Bench, Rot. 1490. 

This was a special action upon the case, brought by the Aipfdal ae- 
plaintiff against the defendant for the erecting of a building case for stop- 
in a yard, and on a void piece of ground, adjoining unto the {hJfe Ughu 
plaintiff's house, and thereby stopping up three of his an- &c. 
dent (6) lights, by which he saith, that he is damnified to 
the value of 20/. The defendant by way of plea saith, that 
at the time of this building by him thus made, his dwelling- 
house was very ruinous, and in great decay, insomuch as that 
he was enforced to take down one side of it, and upon the 
same place for to erect a new building; and further shewed, 
that the city of London est antiqua civitaSy and sets forth the Pleads the 
CQstom of the city of London to be, that where an ancient cUy of Loo- 
house hath been, that there upon this old foundation by the ^®"' 
said custom, he may build and stop the adjoining lights of 
another, and so justifies ; and upon this plea and justification, 
in this manner pleaded, the plaintiff demurred in law. 

John Moore, for the plaintiff, that this plea and justification 
thereby is not good, and that the plaintiff hath just cause to 
demur ; the stopping up of ancient lights is a great nuisance 
and damage, for that the lights are as necessary as the house. 
It is here objected, that this justification is grounded upon Objected, 
the custom of the city, to build upon an ancient foundation. 
In answer unto this, the custom here is not well pleaded, and Resp* 
this custom itself, as it is alleged and set forth, is not good, 
the same being in itself altogether unreasonable. For to stop 
up the lights of another, by a new building, which lights are 
as necessary as his house. Also the defendant here hath not 
by way of allegation set forth the act of parliament for con- 
firming of the customs ; the plaintiff here hath set forth that 



wise'* that they ought to be tried thns, conntry, as other issnes in fact are." 

** and not by the country/' It is in (a) Bnlst Rep. part i. p. 115. 

vd. ▼!!. p. 246, note, *< Wiih^ut snch (6) Yeir. f 15. Co. Ent. SO. Calth. 1 • 

H mnm$$ they shall be tried by the Oodb. 185* 
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time out of mind hath used to stop up these lights; also the 
custom, as it is here laid, is unreasonable, for a man cannol 
prescribe to take away my inheritance, and in the book ol 
43 E. 3. fo. 32, where an abbot being lord of the ville of C 
Ao ill oiage said that the usages of the ville were such, that when the 

to oust a roan ... _ i i i j m. j 

of his heritage, tenant did cesse by two years, that the lord may ent^r, mii 

hold until the tenant do make agreement with him, as toucbisii 
the averages, and laid, that he who was tenant had cetmi 
for two years, by force whereof he as lord did enter, became 
the usage was only alleged for to be in this ville, and in BO 
other. It was there held hy Kniveit and the whole Coorti 
that this was an ill usage to oust a man of his heritage. It 

Act of parlia- ^n^as also further alleged, that the act of parUament for QOO- 

ment confirm- « , o * a^ ^ 

iM the castom firming the customs of the city of London is a private act, of 

« c»^« which the Court here is not to take any notice, unless th^ 

game be specially alleged by the party, and so was it adjudged 

Trin. f 9 Eiii. here in this Court. Trin. 29 Eliz. 2. between BlaMd and Mate- 

D, K. Bland 

and Moutey's let/^ cited Coke, 9 pla. fo. 26. in A Id red's case, concemiDg a 
Coke, 9 pla. custom laid to be in the city of York. As to the maimer of 
S-fd'i c" ^^' ^^® pleading here in bar, the same is not good ; the plaintiff 

complains here of a damage to him done by the erecting of 
buildings in a yard, and upon a void piece of ground ; the de* 
fendant by plea saith, that he had an old house, part of which 
was fallen down, and that there he did build the new, this is 
no sufficient answer to the plaintiflTs declaration, nor yet lo 
that of which the complaint is made, being for stopping of his 
ancient lights, for if one do charge another for words spoken 
in Middlesex, and he pleads, and justifies, as to words spokes 
in Essex, this is not good, so here in this case the defendant 
makes no answer at all to the plaintiff's declaration. Stevetu 
agreed to the contrary for the defendant, that the plea and 
justification is good* A fisherman may prescribe to dig the 
land, and to fasten stakes to dry his nets, and this upon the 
soil and freehold of another ; the reason is, because this is 
for the public good, and the other may also prescribe against 
this, for to have a certain benefit, or recompence given unto 
8E. 4.fo. 18, him for the same; this appeareth by the books of 8 £• 4. 
fo.'ss. Bro. fo* ^^» 19* ^1 1^* 4- fo* 2S. 6 Brook, tit. Custome, pla« 51* 
tit. CuBtoro, 1 1 H. 7. fo. 25. 6 Coke, 9 a. pla. fo. 58. in Bland and Moseley's 
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ease, eked in Aldred^n case, where it is resolved, that if one pla.5i. ii H. 
hmth a lawful easement or profit by prescription, another cus- Cokel 9 a. pla. 
toiD, which is Ukewiae time out of mind, cannot take the first an\f AfiUff'^r' 
away, for that the one custom is as ancient as the other; and ca^^t cited in 

. 1-1. 1 rr vi^tni i4Wr«i*8 C48e. 

It was resolved m a case between Hammcmd and Alseyj Fasch. Hammond and 
M EIiz. a B. Rot 275, that, by the custom, a man may buikl i^^^s^ 
upon an old foundation, and so was the opinion of Popkam^ ^^^ ^^* 
Chief Justice, B. R. that such a custom was good, attd so was 
k adjudged here in this principal case, that this custom is 
good, but because the defendant here, in pleading of his jus- 
tification, did not set forth by way of pleading, that he did 
ereel this his new building upon the old foundation as he 
ongbt to have done ; for this cause, and for this omission, by 
die opinion of the whole Court, the plea is not good, and so 
tbe defendant hath failed in his justification, and that the 
pkuntiflT had good cause for this omission to demur in law, and 
•o by die rule of the Court judgment was given for the Jadgment for 

1 . ^.^ the pUdntiff. 

ptamtdi* 

Another case of a similar nature was afterwards, in Michael- 
nasTerm, 10th James 1, brought in the Court of King's Bench 
by Newal v. Barnard ( a )• 

This was a special action on the case, that was brought by An aciion 9m 
the plaintiff against the defendant, for stopping up three an- gt*opi>k!g np"^ 
dant liffhta, which had been there time out of mind; and that ^I,^^ ^^^^ 

^ . Fe2r. p. SS5* 

tlie defendant had stopped them up toialiter ad damnum. The 
dkfendant pleaded in bar, and thereby confessed the stopping 
of two of the lights and part of the third. He justified and Defendant 
afterwards took a traverse in this manner absque hoc. that be Jn»rtfie»two*f 

'■ ' the stoppages 

Stopped up tbe three lights, aliter vel alio modo, and in this by tlie custom 

justification he shewed the Custom of London to be this ; * 

namely, that any one may build upon an old foundation and 

apm his own land, the which he had done, and so he justified. 

As to the traverse, exception waa taken, that this was no and traverse 
answer at all to the declaration, and Mr. Justice Williams *® ^^^^^* 



(«) Entered Patch. 10 Jac. B. R. Rot 59r. BnbCr. Rep. part i. p. 116. 
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ExceptioiM to saidy that the plaintiff by this declaration had here laid to the 

defendant's charge, the stopping of three of his lights iotaUier 
and for which he brought his action, and the plaintiff's tm- 
▼erse as it was there taken, with an absque hocj was no answer 
at all to this declaration; but he ought to have answered, 
guilty or not guiUy^ as to the residue, and so he ought to haie 
pleaded, without taking of any traverse at all. For where 
there are three wrongs laid to be done, as in this case, and 
the defendant makes answer to only two of them,- and says 
nothing at all to the third ; this is no good answer, and so it 
is in this case ; the plaintiff's plea being that he had stopped 
two of the plaintiff's lights iotaliter^ and this he had justified 
by the custom of the City of London, by building upon an old 
foundation, and the third in part, with a traverse taken, absqm 
hocy quod aliter vel alio modo, the absque fioc, said tlie 
karned Judge, here went to the second lights before ineiH 
tioned, and as to the third in part, this was no answer at all; 
for that the plaintiff ought to have pleaded not guilty as to 
the residue, and not have taken a traverse. As to this, he said, 
** We know your meaning, by your saying; as to part of the 
third, this is no good pleading ; hut you ought, as to this third 
part to have pleaded not guilty, and therefore for this de- 

Jndgment fault in pleading, judgment was given by the Court for the 

given for Uie . , 

^intiff. plamUff. 



Oneparchascs Another case in point is that of Palmer v. Fletcher {a\ 
another the wherein it was decided, that if a man build a new house on 
ttSnoVrtou**'^ part of his lands, and after sold the house to one, and the 
the ligbtA of lands to another, the latter cannot obstruct the lights of the 

former. 

This was an action on the case brought by the plaintiff 
against the defendant for stopping of his lights. The case 
was, a man erected a house on his own lands, and after sold 
the house to one, and the lands adjoining to another, who by 
putting piles of timber on the land, obstructed the lights of 



(«) Lev. Rep. part i. p. \tt. 
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die house: and it was resolved, that although it be a new 
uesBuagey yet no person who claims the land by purchase 
under the builder, can obstruct the Ughts any more than the 
builder himself could, who cannot derogate from his own 
grant, by Thoysden and Wyndham^ Justices, Hyde being ab- 
sent, and Kelynge doubting. For the lights are a necessary Lighu are a 
Imd essential part of the house. And Kelynge said, ** Suppose essotuiii^part 
die land had been sold first, and the house after, the vendee ®^ * *»oa»«- 
ef die land might stop the lights." Twysden^ to the contrary, 
add, ** Whether the land be sold first or afterward, the vendee 
of die land cannot stop the Ughts of the house in the hands 
of die vendor or his assignees; and cited a case to be so ad- 
judged;" but all agreed, That a stranger having lands adjoin- 
ing to a messuage newly erected, may stop the lights ; for the 
building of any man on his lands cannot hinder his neighbour 
firom doing what he will with his own lands; otherwise if the 
messuage be ancient, so that he has gained a right in the lights 
by prescription ; and afterwards, in Mich. 16 Car. S. B. R. a 
like judgment was given between the same parties for erecting 
a building on another part of the lands purchased, whereby 
die lights of another new messuage were obstructed. 

In an action for ancient lights, Dougal v. Wilson ( a), tried 
before the Court of Common Pleas, Trinity Term, 9 Geo. 3. 
the defendant attempted to shew that the lights did not exist 
more than sixty years ; and Chief Justice Wilmot said, that if Chief Jnstice 
m man had been in possession of a house with lights, belonging „|o„^ J^ ^ 
iSc^ it for fifty or sixty years, no man could stop up these lights. ^'*"* Hghti. 
'' Possession for such a length of time," he said, " amounted 
po a grant of the liberty of making them ; it is an evidence of 
n agreement to make them. If I am in possession of an 
fMate for so long a period as sixty years, I cannot be disturbed 
even by a writ of right, the highest writ in the law. If my 
]MMflession of the house cannot be disturbed, shall I be dis- 
turbed in my lights? It would be absurd. But the action can 
only be maintained for damages so far as the lights originally 



(a) Sannd. Rep. voL UL p. 176«. 
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extended^ and not for an increase of light by enlarging the 
windows lecently; and I should think a much shorter tins 
than sixty years might be sufficient ; but here has been a pos- 
session of that time." So in Lewis v. Price (a), tried at the 
Worcester Spring Assizes in 1761, which was an action on the 
case for stopping and obstructing the plaintiflTs lights, the samm 
learned Judge said, that where a house has been built forty 
years, and has lights at the end of it, if the owner of the ad- 
joining ground builds against them so as to obstruct them m 
action lies; and this is founded on the same reason as when 
they have been immemorial, for this is long enough to induce a 
presumption that there was originally some agreement between 
Twenty yean the parties; and he said diat twenty years is sufficient to giwe 

enjoyment of . , . . i . i i % t 

Ughts ftnffi. a tnan a title m ejectment, on which he may recover the bouaa 

a right ^^^ itself; and he saw no reason why it should not be sufficient to 

entitle him to any easement belonging to the bouse. 



Where an ancient window is enlarged and heightened, the 
owner of the adjoining premises is not at liberty to cover any 
part of the space occupied by the original window, though thn 
unobstructed part of the new window be larger than the old 
window, and though the party have no other means of re- 
ducing the window to its former size, as was held in the case 
of C/tandler v. Thompson, tried before Lord Ellenborougk^ 
in 1811. 



Windows of 

Bumnfaclo* 

ries&c. 



Where the injury complained of is the erection of a waDf 
whereby the plaintiff's window is generally darkened, and iha 
window b that of a malt house or other manufactory, and 
the light admitted is sufficient for the original purpose, tha 
action cannot be maintained. It was so decided in the case 
of Martin and Another v. Goble, if a building after having 
used for twenty years as a malt-house, is converted into a 
dwelling-house; in its new state it is entitled only to the same 
degree of light, which was necessary to it in its former state, 
and the owner of the adjoining ground may lawfully erect a 



{d) Saand. Rep. ? oL iiL p. 175 «. 
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fBfl which prevents the admission of sufficient light for do- 
HMMrtic purposes, if what is still admitted would be enough for 
ht making of malt. 

It appeared in this instance that the building in question 
lUch had stood between thirty and forty years, and had been 
Poniierly used as a malt-house, was conveyed to the plaintiffs 
ibcmt seven years before for the use of the inhabitants of the 
[larish of Bosharo, near Chichester in the county of Sussex, 
by whom it was converted into a parish workhouse ; and that 
mice that time it had been inhabited by the paupers belonging 
to the parish, and a person appointed by the parish officers 
Id take care of them, under the name of the Governor of the 
Workhouse. 

Serjeant (now Chief Justice) Best, contended, on behalf of 
the defendant, that the evidence falsified the averment in the 
declaration, that when the grievances supposed to be com- 
mitted, the house was in the possession and occupation of a 
iemami or tenants under the plaintiffs. He argued that neither 
the Blaster of the workhouse nor the paupers could be con- 
iid«red as tenants to the plaintiffs. They had no estate or 
interest in the house; they had no power or controul over it; 
\hey were put in and could be removed at the pleasure of the 
pnisb officers, and were no more tenants of this building than 
a gentleman's porter is of the lodge at his masters gate, and 
diat this was a fatal variance between the declaration and the 
mdence. 

Serjeant Shepherd^ on the contrary, insisted that the paupers 
md the master of the workhouse were tenants and occupiers 
«dSciently to answer the averment in the declaration. 

The Chief Baron, Sir Archibald Macdonald, who tried 
the cause, said, that the relation of landlord and tenant cer- 
tainly did not subsist between the plaintiffs and the inhabitants 
of this workhouse. The cripples in St. George*s Hospital 
might as well be considered tenants of that building, or the 
head nurse or turnkey of a madhouse tenants of the cells in 
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Chief Baron 

opinioD of 
stopping an- 
cient lights* 



which the lunatics are confined. Therefore the house was jgot 
in the possession or occupatioD of any tenant or tenants therMif 
under the plaintiffs, he ruled, that the declaration, as to ||ffi 
hut the second count could not be supported. ,| 

This second count is much to our purpose, for after statfitf 
the plaintiflTs seisin in fee, without mentioning who was in pSIn 
session of the house, went on to allege the grievance of stop^ 
ping up the lights in the usual form, and complained that th^ 
plaintiffs were greatly injured and prejudiced in their heredS^ 
tary estate and interest of and in the said last-mendoned 
dwelling house. ' 

The evidence as to the effect produced by a fence, that 'tiMl 

defendant had lately erected near the workhouse was ex tWiW ly 

contradictory. Some of the witnesses swore that scarcely t^ 

light could be admitted through the windows ; and others lllii 

the house was, at any rate, as well supplied with light as it 

had formerly been when used for the purpose of making ttllt, 

though not perhaps sufficient for all domestic purposes. '"'•^' 

■»:i- rrrrfj 

Sir Archibald Macdonald said, it was not enongfar'th«Hhi 

windows were to a certain degree darkened by this wall, vlfidi 

the defendant had erected on his own ground. The bodsemai 

entitled to the degree of light necessary for a malt house, not 

for a dwelling house. The converting it into the other cofald 

not affect the rights of the owners of the adjoining grodai; 

No man could, by any act of his, suddenly impose a newirq^ 

striction upon his neighbour. This house had for twenty 

enjoyed light sufficient for a malt house, and up to this 

and no farther, the plaintiffs could still require that light 

should be admitted to it. The question therefore was^ "mkmt 

ther, if it still remained in the condition of a maltiiouac^fi 

proper degree of Hght for the purpose of making malt was now 

prevented from entering it by reason of the wall which thtf 

defendant had erected. . ' • 



Verdict for 
defendant. 



The jury found a verdict for the defendant. 

A similar case was determiiied by Lord Hardwicke, when 
Lord Chancellor, in 1740^ in the case of the East India Com 
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pnnyr. Vineeni(a\ wherein his Lordship said, there were 

mffeni instances, when a man had suffered another to go on A man snffer- 

^^^ -.«-. !• i^i-i • T_x ''*6 another to 

Wfni biuldnig upon his ground, and had not set up a ngnt build wrong- 
afterwards, when he was all the time cognisant of his right; cmnpeUiter. 
die person so building not having had notice of the other's «*»<>" *ft<^- 
fl%lit; the Court of Chancery would obUge the owner of the 
ground to permit the person building to enjoy it quietly, and 
without disturbance. 

Bat these cases, said his Lordship, have never extended so 
ftnr as where parties have treated upon an agreement for build- 
ing, and the owner has not come to an absolute agreement. 
h sneh cases if persons will build notwithstanding, they must 
Idbe the consequence, and this is not such an acquiescence on 
dbe part of the owner, as will prevent him from insisting on 

lii 



He fiurther said, that if he should give an opinion that I<enctiieiiing 
Ingthening of windows, or making more lights in the old wall making more 



Aere were formerly, would vary the rights of persons, it ofJ'^Ji" /^^ 
Migill create innumerable disputes in populous cities, especiaUy fonncrly^ does 
in London, and therefore he would not give an absolute opi- rights of por- 
■ioiit but he rather thought it did not vary the right. *^^' 

Id this case it appeared, that the defendant Vincent was a 
piaker to the East India Company, and Lord Hardwicke, in 
living his judgment on it, said, where an agent of the East 
Mntlm Company is in treaty with an owner of ground, for a 
Bharty for the Company to build, and the owner at the time of 
Iha treaty, in consideration of his consent, insists upon terms, 
la which the agent makes no answer or objection, but imme- 
MttAj afterwards the Company think proper to build, the 
•flence of tbe agent sliall be construed as an acquiescence 
mder the proposal of the owner of the ground, and will bind 
die Company liis principals, as being, in the consideration of 
die Court of Ciiancery, the agreement of the agent. 



(a) Atk. Cli. Kcp. vol. ii. p. S3. Case 81. 
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He was also of ojMsiony Chat notvithstoodi^g the Ck«9|MQ?t 
dismissiiig Mr. Virteemt from their service: as* a packMViOfMkniqr 
to their agreement between him and the agent, of thoriGflii^ 
pfl^Jy yet he was not justified in building a wall mertijfnt§ 
bbek np the lights, but he might have brought hia bilMrtl 
the Court of Chancery, to establish the agreetndHt bctaMt 
him and the Company's agent as a compensation for consentiiif 
to the Company's building upon his ground. • ' '.I 

Lord Hard- Upon this therefore, his Lordship decreed thai HtliKfMf 

wuke^B decree, ^j.^^^^ j ^,y ^^^ defendant was to be pulled down ; but dmttti 

in his favour, that the Company was to employ him double to 
any other packer, during his term in the estate, provided ihfi d id 
it at the same rates that people of the same trade WQoU;4ifis 

:. lol 
IiUiroction to In the case of The Fishmongers^ Company v. The ffippf fnfftr 
piDg a light. Company {a)j Ijord Hardmcke, when Chancellor, ref|LS0^||i 
t^tJ^^^* injunction prayed for by the plaintiffs, who moved the ( F tif t 

of Chancery, to order, that the brick wall which bad 
built by the defendants, close to the wall of the yard 
belonging to a house of the plaintiffs in Feiioharch.3tiMt^flP 
far as the same obstructed, darkened or obscured the pUuntifi' 
ancient window lights might be taken down andremot^dwH 

'•■■-. bnfi 
The counsel for the plaintiffs proposed a trials in turdef^Ao 
thow what damage it would be to have the intended 
carried higher than their house; but the defendants* 
declined it, insisting that as there was a space of 
feet between the plaintiffs' house and their buildings^ ^ Afraid 
not be considered as a nuisance, there being many stireetft^md 
lanes in London not so wide, though they admitted it BUgtt 
in some measure obscure the plaintiffs' lights ; and thejf r^jbo 
contended for a right to build on their own ground* • ^i nrr 

'' 'fit 
Lord Hard' Lord Hardwicke in pronouncing his decree was of opinioB, 

* that the building complained of was not a nuisance contrary to 
law ; for it is not sufficient to say, that it will alter th^ pbun- 

(«) Dick. Ch« Rep. vol. i. p. 169. 
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W^'Mflbkif for then no vaeaot pieoe of ground could be buOt 
iqpoMB'tba^tf; and m this case iheste will be seventeen feet 
ilMiibMiy and the law saysi it must be so near as to be a nui- 
IftBlCkt- It ia true the value of the plaintiffs' house may be re- 
iiie& by tendering the prospect less pleasant, but that is no 
MMtt* to Under a man from building on his own ground. 

Lord Coke says in his Reports («), if a man has an ancient Lo'^ Cofce'i 

- - r \ /' • 1 • opinion on 

oooa^ and another builds so near to him that he depnves bim aocient lights. 
M^^M bclMftt of Hght and air, by darkening his windows, an 
kiMM'Wini Ee against the wrcmg-doer. 

^Bdt4o mafaitain this action, he says, the house must be an 
aaiilik bouse ; that is, have stood there time immemorial ( 6 ) ; 
far if two men have land adjoining, and one builds a house on 
iiri inland, and makes his windows look into his neighbour's 
liiti^'' though his house may have stood thirty or forty years, 
^yvt^^isry hie neighbour build an house on his own land, and Rnle of law 
VMbriM the other's lights ; for cufus est solum ejus est usque 
WtPsHblmni and it was folly in the first person to build so near 
<hiilMlift of another^ 

Bul^if a man builds an house upon any part of his own land, 
and afterwards sells that house to another, neither the vendor 
QiOPlMyperson claimiiig under him shall be allowed by any 
QlflMlOiiib atop the lights, for no man shall be allowed to do 
ivpi^lliiy In derogation of his own grant (c). 

UffStHi; 0Sis% Lord Coke (d), where a man has such ancient 
(VMMagld, and so prescribes to have his lights uninterrupted, 
^iV^^dntrafy prescription to stop the lights shall be alleged 
od||Bl9it it( for each being supposed to have existed from time 

immemorial, the latter cannot be deemed more ancient than 

Ae former. 

4 

OJ VI.. 

-ailfA ^^^ ^'P* ^^^* ^'* ^^* ^^* ^^^ ^^^ ^^^^ before quoted case of 

(•7 Bury V. Pope, Cro. Rep. Elii. Palmer o. Fletcher, ante, p. 189. 
fo. lis. (d) Co. Rep. vol. ix. fo. 5S 6. 
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A house near It appears, from the case of Leader v. Moxon and another (a), 

a street is en- \'^ , .n i . i » • ^^^ 

titled to the that where a man Duilds his house near a street, h^ is enntled 
ancVent mes- *^ ^'' *'^^ privileges of an ancient messuage, and can cbhstttitt 
taage. jjjg windows accordingly. For this action was adjudged tfr'Bfe 

against the commissioners for paving, for raising the sttwtw 
high as to obstruct the plaintiff's lights and windows. Fid^ftfe 
ground of the street being appropriated to the public, exclii36l 
the above-named idea oi folly in building near the ground of 
another, and close to the street is the most proper situatioff. 



. •V.V,"^'. 



But raising a wall to obstruct a mere prospect (&), 'tii^ Itri 
any way to prevent it, is not actionable, for it only deprives 
the party of a matter of pleasure, and abridges him of nothing 
either useful or necessary. >a\ • , 

Damagespaid, In the case of Westbomv. Mordaunt (e), it was held by ibe 
a nnisance. Court, that a recovery of damages in an action of this haitM 

does not discharge the nuisance ; for every continuation oi ft 
subjects the offender to a new action, and therefore a pii^niNk 
may recover damages for a nuisance to an house which oM- 
menced before he came into possession, if it existed when he 
entered. 



Therefore, as it appeared in the case of Rosetoetty, Prior (d), 
where the plaintiff recovered damages against the defendi^ 
for a nuisance to his house, and the defendant aflerwirai 
underlet it, and the action was brought for a continuance bf 
the nuisance after the granting of the under-lease. The action 
was therefore held to lie, for as he was before liable to an ac- 
tion for the continuance, he should not discharge himself by 
his own act of underletting, and as he had a rent in consicler- 
ation of the continuance, he was bound to answer for the 
damages it occasioned. 



(a) Serjt. Wils. Rep. vol. Hi. p. 461. (0 Cro. Rep. eIic. fo. 191. Leon. 
Blackst. Rep. vol. ii. p. 9f4. Rep. vol. ii. p. 103. 

(6) Co. Bcp. f ol. U. p. 58. (d) Salk. p. 460. 
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. So also may an action of trespass on the case be maintained An action may 
I|gp|in3jt the assignee for a continuance of the nuisance, as was against an at- 
Jb^fW Jo the case of Bippon v. Bowles (a), but with this dis- l^f^-g^eVr** 
f^K^tion, that where the whole mischief has been done to the 
jJ^fitifr by the first erection, there the action will not lie 
j^igfiiXM% the assignee; but where the continuance occasions a 
HfrWriQuisanoe^ the assignee is liable. 

*' :• ,. 
Aa action of trespass on the case may be maintained by a Lessee for 

vcars inav 

kssee for years, as shewn in the case of Symonds v. Sey- bring an ac- 
k^name (6), for obstructing the Ughts of an ancient messuage, ^ nuisance? 
grpui;ided on the prescription, notwithstanding the weakness 
i9^,)kiB estate^ for the prescription is to the house, not to the 
persoHm 



. ,-^p also may he in reversion as well as he in possession, main* So aUo may a 
j^dp^^ action for a nuisance, by obstructing the lights; for it '*^^"*®"^* 
k ail uijury to the inheritance as well as to the present enjoy- 
BMmt| and each party may have his own action. This was 
he|d ip the case of Jeffer v. Giffard ( c )• 

If a tenant m possession refuses to let the owner or his sur- Tenants pre- 
Teyor enter his tenement to view the state of repairs, he b veys^of re-' 
liable to an action. And even an action was adjudired in the pair*, how 

D^T'^o*^ . . punishable. 

caff oi Hunt Y, Downman{d), to lie against the defendant, 

who was lessee for years, for preventing the plaintiff, who had 

irat the r^emoit in fee, from coming on the lands to see if 

mere had been any waste committed, and this, though it was 

not shewn that any waste had been committed. 

lai the case of Kirby v. Sadgrove(e), the excellent legal The law a« to 
d9ptrines were held concerning the obstruction of windows &c. 
and similar nuisances, that are most worthy the architect's 
closest attention. 



(a) Cro. Rep. Jac. p. 373. {d) Cro. Rep. Jac. p. 478. 

(6) Cro. Rep. Car. p. 324. (f) Bos. 6i Pal. vol. i. p. 14. 

(c) Burr. Rep. toI. if. p. 2141. 
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Tie siahde efJUeriam^ 20 Hen. S. e.4,iAe skOmie of Wetir 
wumgier 2, 13 £dw. L c46, and 3ft4Edw. & c3^ 
tiblish duee rigliU ; imgress, €greu and a stgffUiemcg 
flMMi when on die common. It is allowed, sajs Serjeant i S iy 
ierd in lliis case, that if the knd plant a hedge or binii m 
wall, to as totally to exdnde a co mm o n er from the 
of his right, he maj abate the nuisance. Theicasoniafi 
by Lord MausfieU in Cooper ▼. MarsimM (a), becaa 
such obstruction is directly contnury to the terma oC/^R 
grant; a hedge, a gate or a wall to keep the coanmimiff^ ^W^ 
out, is inconsistent with die grant whidi gires diem a x^g^ it 
■m in. . 7/ 

>i tsdi 
The term <' nuisancer says Seijeant 5A«pierrf, in tbMMM 

, is not appGcable to the mode of domg the thia^ but 4f 

the thing done, and its eflects on another. • r ^ 

* iiisai 
If the lights of a house be obstructed, so that the po*9MV 

is preTented from enjoying im iam amplo modo, he may ^MP 

what causes the obstruction (6) ; thus in Rex v. Pap pimn^^ ^ 

which was an indictment for a nuisance. Lord Chief ^Qf^Hf 

Rajprnomd said, ** You cannot destroy the whole, but oi4| jp 

A hmat Wit much of a thing as makes it a nuisance. Suppose % ipu|p 

builds his house up so high as to be a nuisance to hti 

hour, by obstructing his lights, or in any other respect 

from itB excess f you must not destroy the wtuUe house, \mk 

only so much of it as by its excess aboTe what is ■lliigsMfi 

constitutes the nuisance." And in this opinion Mr. 

Foster coincided. 



t» 




In the case of a water-mill, the owner of the mill baring a 

right to the water of a water-course, may, if the water be 

stopped in another's lands, enter those lands and remoTe die 

Wsj»tt«ppe4. dam. So if a way be stopped, he who has the right of wmy, 

may abate the stoppage, whether it be total or partial. Chief 
Justice Etfre said, there was a distinction taken in FiU^ 



(a) BwT. p. £65. («) StraBS« R^ ▼•!. i. p. 

.5 SirWtlliuiJowt, p.SSS. 
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kerberf(a)f •* if a way be so sfopped, that the party can pass 
bnt narrowly, an ' action on the case will lie ; but if it be 
lilidlly stopped, an aarise **(&). 

|i[iiiti^;cMix^ the right to ancient lights, Sir WiUiam Black- 'BiacfcttaneU 
ilUii6^'ify^n;'-^^t I havfe an ancient window overlooldng my cJenrSghti. ' 
lUHj^Mttr'a' ghmnd, he may not erect any blind to obstruct 
ffid'ti^tV bnit if I buiM my house close to his wall, which 
i^itkStB it^ I' cannot compel him to demolish his wall; for 

When an architect is employed to survey the dilapidations Manner of 
diat have been committed or suffered to accrue in any certain couou &c. of 
iSMind^^^r other property, he should carefully peruse the d"^i<Ja«>on» 
fea^; ' atti extract the leading covenants and other provisoes, ing book, 
by which the tenant is bound, into his measuring book, and 
make dierefrom a schedule of such parts of the demised pre- 
as'are liable thereto. He should enter them into proper 
f, distinguishing the complete repairs from the mere 
difiia^cEAtfd^nft. A few of these, which are actual surveys, and 
haVb^TOeti' settled at the sums therein mentioned, are given 
iA iffi^' Appendix (d), as well as sundry notices to repair under 
e^HjeABXiis ttc; and a case of dilapidations done whilst over 
li^lt^iig, after a notice to quit (e\ which is worth attention. 

fid .'^■"- -———----—-_—- 

>i(h(«i<i4 HaU Brev. p. 188, n* (i) Vide Appendix, Nos. XXIX. 

,(^^9fp.4i.c.31. to XXXVI. 

(c) Bfauditt. Com. book ii. c f 6. (e) Appendix, No. XXXV. 
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CHAPTER HI. 



Damage by 
fire a ii|>ecie8 
of dilapida- 
tion. 



FIR£6» PARTY WALLS AND THE BUILDING ACT. 

On Fires. — Laws of the Romans thereon. — Laws of (ke 
Frendu-^Lord Coke's opinion thereon. — Damage by Phrem 
By whom to be repaired. — Statute of Gloucester and suh* 
sequent Laws thereon. — Cases and Illustrations. — On Party 
Walls.— JFAo to repair or re-build. — Under the Building 
Act and in common Cases. — Law of as to Lessors and 
Lessees. — Opi^tions and illustrative Cases. — On the Build- 
ing Act, — Lord Kenyons, Lord Chief Justice Eyre's, J^vt- 
tice Grose'Sf Baron WoocTs and other judicial opinions 
thereon. — Cases cited and referred to. 

Damage by fire is a species of dilapidation^ that is to be 
re-instated^ according to circumstances ; which circumstauces^ 
it is the architect's duty to make himself acquainted with, 
when he is called in under such a calamity. 



The Roman 
law as to fire. 



The laws of the Romans concerning damage done by fire^ 
as promulgated by Justinian, are like the majority of that 
celebrated code, founded on the purest equity, and are en- 
titled to our greatest admiration. With them, according to 
that celebrated legislator ( o ), a fault is not presumed, but 
ought to be proved by him who alleges the same ; and this is 
true, whether the fault be of emission or conunission. For in 
a doubtful case, that interpretation ougl.t always to prevail, 
which excludes and bars the presumption of a fault ; and, 
therefore, a person is presumed to have done that in another 
concern, which, according to Angelus ( 6 ), he is wont to do in 
his own. So that an administrator was by them presumed to 



(«) Just. Di^. lib. xlviii. tit. S. le^. 
14. i2. Also the G1or.s on the lUtti 

m 

Law of tlie Digest, lib. 23. tit. S. ^ l • 



(6) Aiig. in leg. 9. Dig. lib. xv. tit. t* 
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have done that in another inan*8 business, which he is wont to 
do in his own. Yet, by the Roman law, Jire was presumed to 
happen through the fault of the tenants or inhabitants of a 
house, unless the tenant could prove that it happened without 
his &ult, or the fault of his family, for whom he is Uable. 
But though a fire be presumed to have its rise from the fault 
of, its inhabitants, yet such a fault was presumed to be a fault 
cmdJj. of the lightest nature : and therefore, since a tenant was 
DOt answerable for such a fault, but only, as the Roman lawyers 
tenned it^ de dolo (a) and de laid (6) et lent culpa^ he may 
eKCuise himself from the damage which happens by fire to the 
hoiise which he rents and he shall not be answerable for any 
damage. For a fault of a tenant in respect of fire, in order to 
ma^ bim liable, ought to be a fault of commission : and, other- 
wise^ a tenant liable on the account of fire, is not so even by 
tke Aquilian law, although that law comprehends even the 
lightest fiiult. By the law of the Twelve Tables, a person by 
whose negligence any fire began, was bound to pay double 
to toe sufferers; or if not able to pay, to sufl^ a corporal 
^piuBhinent. 



The French laws, as shewn by the Code Napoleon^ in re- Iaws of the 
lation to damage done by fire to tenements, say, in a similar los to damace 
wpni (e), that the lessor is responsible for deteriorations or ^7"*^ 
losses which happen duiincrhis eniovment, unless he can prove 



(a) JMm or deceit, is one of the genre. Tlie other, Uvu, imports such 

9pt€U8 in the Roman law, of the gemu a kind of negligence, whereby a per- 

fiult, which according to their lawyers, sod does not employ that care in men*! 

kid its rise from a malicioos purpose affairs which other men are wont to 

of mind, which acting in contempt of do, though be be not more diligent In 

an honesty and prudence, had a full his own business. But Dr. Aytifle 

intent to do mischief or an injnry. rays that as often as the word adftk 

Thus they wisely distinguished a fmiU is simply used in the law, it ii UIlcd 

ironi a fortuitous case. for that which they styled cu/pa letU^ 

{hi) A lata culpay in the Roman law, a light fault, because words are ever 

is that which is occasioned by gross understood in the more favourable 

sloth, rashness, improvidence and want sense. Ayt. Pand. booli ii. tit. 1S« 

of advice; denoting a negligence that Just. Dig. lib. 1. tit. 17. leg. t4. 

is not tempered with any kind of diii* (0 Cod. Nap. law t7S2. 
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that they occurred without his fault. Also (a) he is ian- 
swerable in case of firey unless he can prove that die Am 
happened by accident or superior f<»rce^ or by fauhy ccnulmo* 
tion, or that the fire was communicated firom a rndgfabomng 
house. • ■*£' 

■■.3ai 

Law of Eng- The maUdous and wiUhl burning of the house^ Senenejdf of 
to daaiage by out*houae of any man, is caUed by the law of Eingland mr $§ mi 
^** from ardendoj to bum ( i ). BlacJtstone says it is stn oflbiee 

of very great aialignity, and much more pernicious than mufim 
theft: because, first, it is an offence against that right of ha- 
bitation, which is acquired by the laws of society ; nest^^fce- 
cause of the terror and concision that necessarily atteBdA" llf 
and lastly, because in simple theft, the thing stolen only dbmgiee 
its master, but still remains in being, for the benefit of 'fllf 
public; whereas by burning, the very substance is abaolM^ 
destroyed. It is also, says the same learned writer, frequeRdy 
more destructive than murder itself, of which it too often is<tile 
cause ; since murder, atrocious as it is, seldom extends beyonA 
the felonious act designed ; whereas fire too firequendy invdMi^ 
in the common calamity, persons unknown to the incendiairy, 
and not intended to be hurt by him, and friends as weft- aft 
enemies. For which reason the civil law, as before mentioned 
in the allusion to the laws of the Romans, when the civil cede 
is drawn, punishes with death such as maliciously set fire tSr 
houses in towns, and contiguous to others; but is more mei^ 

ciftd to such as only fire a cottage or house standing by itselC^ 

...I 

Our English law also distinguishes, widi much aceuvtey^ 
upon this crime. Not only, says our before quoted auHklb- 
rity (c), but all the out^houses that are parcel thereof, though 
not contiguous thereto, nor under the same roof, as bams 
and staMes, says Sir Mahhew Hale ( d\ may be the subfect iof 
arsan^ and are protected by the hws against this offence. 



(6) Cod. Nap. law l73t. (c) Blacktt. €oin. book W. c. 16. 

(*) Blackft Com. book if. c. 16. (d) Hale's Picas of the Crown, 567. 



Lmo of England oi to Damagt bff Fire. 

The offence of atson, sajs Bluckstone ( a ), strictly so called, 
BMjr be committed' by wilfully aetting fire to one's own houfle^ 
{wovided one's neighbonr's bouse is thereby also burnt ; but if 
no viidiief is done but to one's own, it does not, says that able 
kwyer, amount to felony^ though the fire was kindled widi 
intent to bum another*8. But now, by the stat. 43 Geo. 3. 
€• 8A, vilfnHy and maliciously setting fire to any bouse, granary, 
malft^nsa^ mill, coachJiouse, stable, out^house, warehoose 
or slitMp, whether it be in the party's oton possession, or in the 
ef another, is felony without benefit of clergy. 



*By*t|ie common law, a wilful firing of one's own house, mi « ^® ^o^" 
lo«My;]aerbigh misdemeanor, and punishable as 8uoh$ and iC 
a IpmDwd M reversioner sets fire to his own house, of whidbk 
a—tbffrii in possession under a lease from himself, or froiai 
thoiei whose estate he hath, it shall, says Sir Michael Foster {b)^ 
bcrMOOUBted arson; for, during the lease, the house is the. 
property of the tenant. By statute 6 Anne, c 31, any servant 
negligently setting fire to a house or out-house, shall forfeit 
lOQk or. be ^ent to the house of correction for eighteen months, 
inlbe.same manner as the Roman law (c) directs, *^ eos, qui 
nei^igMiti^.ignes apud se habuerint, fustibus vel flagellis csedi*** 



Uwf as to fire* 



lUbt punishment for this offence, by our ancient Saxon lawa^ Our «i^i^]^ 
according XoLambard{d\ was death; and, in the reign < 
Edward the First, this sentence, saysBritton {e), was executed 
by a kind of lex talionU ; for the incendiaries were burnt to 
death ; as they were also by the Gothic Constitutions (/)• The 
rtitute of 8 Hen. 6. c. 6, made the wilful burning of houses, 
nni^er qome special circumstances therein mentioned^ amount 
to ^e crime of high treason ; but it was again reduced to felony 
by the general acts of Edward 6, and Queen Mary ; and now, 
says Sir William Blackstone (g), the punishment of all capital 
felonies is imiform, namely, by hanging* 



(c) Blackst. Com. book iv. c. 16. (d) Lamb. Archaiononia, c 7. 

{h) Fotter't Pleas of the Crown, («) Britt. Pleai of the Crown, e. 9. 

p. 115« (/) Stiendi. de jure GoUu 1. 5k c. 6. 

<0 Jott Dig. lib. I. tit 15. leg. 4. (g) Blaektt. Coai, book iv. e. 16. 
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This offence was denied the benefit of clergy by the statute 
of the 23 Hen. 8. c. 1> but that statute was repealed by thi( 
of the 1 £dw. 6. c. 12, and arson was afterwards held to .b^ 
deprived of this benefit, with respect to the principal ofiende^r^ 
only by inference and deduction, says Blackstone (a), from ibf 
statute of the 4 and 5 Philip & Mary, c* 4, which expresuly 
denied it to the accessory before the £Eu:t, and is cited by Lor4 
Coke ( 6), in the eleventh part of his Reports, in the case pf 
Alexander Potcltery *^ who/* as that eminent Judge says Xc\ 
** most wickedly and feloniously burnt the good town of N^W; 
market, and upon consideration of many intricate and iU* 
penned statutes, in the end clearly (as you will perceive ) ousted 
of his clergy : wherein many notable and observable pomtjf 
concerning clergy, which by a mean concern the life of mvf^ 
This case was determined in Trinity Term of the 12th year 
of King James the Furst. The benefit of clergy is now, spys 
Blackstone (d), expressly denied to the principal in all Gpacjf 
within the statute of the 9 Geo. 1. c. 22. 



1! 



servant. 



A master ii By the maxim of Lord Coke (e\ nam qui facit per ottci! 
imge by'fire /^^ P^ *^* ^^^ ^Y ^^^ Common law maxim (/), that a maiKter 
done by his is liable for the acts of his servant, and for any damage be doef 

by his negligence ; if a servant keeps his master's fire negli- 
gently, so that his neighbour's house was thereby burned do^, 
an action would lie against the master, because this negligencfS 
happened in his service ; but otherwise, says Sir WilliamBlad^ 
stone {g), if the servant, going along the street with a torch^ 
by negligence sets fire to a house, for in such case he is not jn 
his master s immediate service, and must himself answer tb^ 
damage personally. 



\ 



(a) Blaekst. Com. book hr. c 16. 

(t) Co. Rep. part x\. fb. S5. 

(«) '* Casnm Alexnndri Powller qui 
sceleralisftimc et felonice oppidum 
iOod lautum Newmarket incendebat ; 
qui post considerationcm variorum 
•tatotom perpleaonim et male com- 
posKonim tandrm ( ut observes) k be- 
neficio dericatus penitui fait enclusus : 



qno etiam multa imprimis notanda de 
clerieatn, ad vitam hominis qnndUi 
modo spectantia determinantnr." 

(d) Blaekst. Com. book iv. e, 16. 

(tf) Co. 4th Inst. p. 109. 

(/) Doctor & Student, Dialogue f. 
c. 42. Noy's Maxims, c. 44. 

(g) Biack&t. Com. book i. c. 14. 
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Bat iK>w the cbmmon law is, in the former case altered by The common 
diJs statute of the 6 Anne, c. SI, which ordains that no action cues, altered 
iliad be maintained against any person, in whose house or ^^ "tatute, 
d6(amBer any fire shall actually begin ; for their own loss, says 
tttaeisione (a), is sufficient punishment for their own or their 
tervimt^s csirelessness. But if such loss, he continues, happens 
dfrbiigh the negligence of any servant, whose loss in such case 
is generally very little, such servant shall forfeit lOOL, to be 
diMributed among the sufferers, and in default of payment, 
aUmi be committed to some workhouse, and there kept to hard 
labour for eighteen months. This also agrees with the Roman 
dv3bkW(i), which holds that the "paterfamilias^ in this 
ailA sfanilar cases, ** ob alierius culpam tenetur, eive servi, sive 

' Burning of houses was reckoned among unpardonable felonies 
bjr^e laws of our Anglo-Saxon ancestors (c). So heinous 
was this offence, says Lord Coke (d), that in Anno, SEdw. I, 
it was declared by parliament Que ceux queux soni prises pur 
'm6n soient en ascun manner replevisables. Adjudieantur 
ioBjMshdi, qui ex malitia praecogitata combusserunt magnam 
jpirfem de Lynne in Com. Norff. 

' Bttrmng of houses, says Lord Coke (^), by negligence or LordC^h^^ 
liibchance, is waste. By the common law, lessees were not an- damage bf 
awerable to their landlords for accidental or negligent burning ^^ 
cflT their tenements ; but the Statute of Gloucester, by making 
^mbitl^ for life and for term of years, liable to waste without 
Btf exception, rendered them answerable for destruction by 
fire. But now, says Mr. Hargrove in his notes to Lord Cok^s 
First Institute {f)f by the 6 Anne, c. 81, (before cited) no 
actkm will lie against the tenant for such an accident. This 
statute, which was at first temporary, but is now made per- 



(a) Blaekst. Com. book i. c. 14. binning ) numerator inter selera laez- 

\h) Jott. Dig. lib. ix. tit. 3. leg. 1. piabilia." 

and Inst. lib. iv. tit. 5. leg. 1. 00 Co. 3d Inst. c. 15. 

(c) ^' De incendiariis inter leges." (e) Co. ist Inst. fo.53a. Thomas's 

£thebtani, c. vi. fo. 61, et Cannti, tdit. vol. iii. p. 235. 

c. liu fo. 118. << Husbttrnet ( boose- (/) Ibid. 
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niaikeiit, ^naets, that no action shall be prosecuted against any 
person, in whose house any fire shall accidentally begin, with 
the proTiso that the act shall not defeat any agreement te- 
tween landlord and tenant. 

Wbomretore- Where a party has by his own contract imposed on himadf 
byflre. A duty or charge, he is bound to make it good, notwithstandiog 

inevitable acddent, because, as is laid down in the cases of 
Pamdise v. Jane (a), and ne Brecknock S^. 'Navigatiim 
Company V. Pritchard (b), he might have provided agmibatlt 
by his own contract. It is upon this principle, says Mr. •T.A 
Thomas in a note to his beautiftil Systematic Arrangement of 
Lord Coke' 9 First Institute (c), that it has been decided, tliiiit 
a lessee of a house, who covenants to pay rent and to repaid, 
with an express exception of casualties by fire, is liable upon 
the covenant for rent, though the house is burned down and 
not rebuilt by the lessor after notice. This doctrine, whtfii 
it behoves the architect to make himself acquainted witbf is 
laid down in the cases of Monk v. Cooper {d), Belfour x. 
Weston (e), Doe on tJie demise of Ellis v. Sandham (J). 
These cases do not contain any thing to render them worlny 
of extracting into this Treatise, being only on a point of lair 
to which a reference is sufficient. Neither, says Mr. Thomas 
in the same note, will a Court of Equity in such case inteijRne 
to restrain an action under the contract for payment of rei^ 
which renders care in such cases the more necessary. The 
cases of Hare v. Grove {g), and Holtzapffel v. Baker (A), are 
cited in corroboration. But Wood/all ( j ) cites a case from 
Ambler's Chancery Reports (Jl), without naming it, in wbieh 
he says the lessee of a house and wharf covenanted to repair, 
accidents by fire excepted ; the house was burned down, and 
the lessor having received the insurance money, but neglected 



(•) Dyer's Rep. fo. %&^ (f) Aostrnther'sExclieqner R^^its, 

= (J) Term Rep. yoI. ▼!. p. 750. rol. iii. p. 687. 
(e) Vol. I. p. 469, iiote(G 1). (A) Vcs. Rep. vol. xvlii. p..;i5. 

(d) Lord Raym.Rep.vol. ii. p. 1477. (i) Chap. x. ^ S. 
(€) Term Rep. vol. i. p. 310. (ib) Page W. 

(/) lb. ^ 765, and lb. f ol. vl. p. 751. 
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to rehiiildf and brought w action at law for his rent; a bQl 
file, W iigiuK^on till the house was rebuilt was held proper, 
^evipfore in similar cases, an injunction from the Court of 
Chancery is a proper remedy. 

.If the covenant to repair be general, damage or dilapidations WImo to bt 

occasioned by fire must be re-instated or paid for by the lessee leuee. 
^gf |ft tenement, although it be destroyed by accident, as he 

mpaily coFenants with the lessor to repair if it be burned by 
,a^pd[ental fire. So, also, if the premises be consumed by 

Bff^tning or by the king's enemies, he is still liable (a). Cov^ 
^pants of aeddenU by fire excepted^ are now in many instances 
luc€d into leases, in order to protect the lessee, who would 
srwise be liable to rebuild under his covenants to sustain, 

nuunt^inf repair and uphold: but where such exceptions axe 

<i^ .made, it is the obvious duty of the lessee to insute, 

beffmae he is bound to rebuild in any case. 

He w)^ took a thing on hire, according to the civil law, FirMoimdeia 

t put it to any other use than that for which he hired it pSi^ 
u^ the lessee of a tenement, who is prohibited by the 
ts of his lease from making a fire within it, or any 
irohibition, cannot do any of the things from which he 
irohibited ; for if he does, and there happen a fire, he 
Me to an action for damages, even if the fire in question 
I^V b, «cid». (*„ for i. U U,e «,„.•. M. Ou. 
nas^iC^CjCasioned the accident, and he has committed a breach 
en ^covenant. 

ftlOT! 

. In ihe case of BuBock v. Domett (c), it was expressly de- Otoeial es«e- 
*{eirmned, that the lessee of a house, on a general covenant to iQ^iiide d*. 

lepa^ during the term, was bound to rebuild, in case the houae "*«• ^^ ^*^ 
'iSe' consumed by an accidental fire. Therefore as I have before 





^ 7^ C<^' ^^P* ^®^* ^^* P' ^^* '^^"" iS°«n> ^ habeto, tt babait, teaebkar. 

Rep. vol. vi. p. 650. Dyer's Rep. p. 33. etiam si fortaitus casus adoilsit Incen- 

Show.Rep. vol. ii. p.401. Yes. Rep. dium, quia non debuit ignem.'' Just. 

voL iii. p. 34. Co. Lit. 37 a. a. i. Dig. lib. xWiL tit. 10. leg. 1 1.^ 1. 

(») *< Si boe in locaUone coBfeDit (c) Tena Rep. ▼«!. vL p. 6S0.. 
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observed in alluding to the preceding cases of Monk v. Cooper 
&c« that the exception of accidents by fire should be introduced 
into the covenant for payment of the rent, as well as into die 
covenant for repairs, in order to exempt the lessee from the 
obligation of paying rent, as well as rebuilding in case the 
house should be destroyed or dilapidated by fire. 



T«HHitsatwfll 
how Hr liable 
to re-instate 
damage done 
bj fire* 



Cooceniing 
fevniiog of 



In Lord Hale*s manuscript notes to Lord Coke's Reports {a) f 
on the maxim, that an action on the case will not lie for per- 
missive waste, he cites the case of the Countess of Shrewebunf^ 
who brought an action on the case against one of her tentmie 
at mil for so negligently taking care of his fire that the house 
was burned. The whole Court held, that neither action on die 
case> nor any other action lay, because at common law and 
before the time of the Statute of Gloucester, action did not Be 
for waste, against a tenant for hfe or years, or any other tenant 
coming in by agreement of parties, and that tenant at wiB ii 
not within the statute. But the doctrine, says Mr. Hargrove^ 
in one of his copious notes to Lord Cokeys First Institute {b% 
that no action lies, should be understood with some limitatioii; 
for if tenant at will, stipulates with his lessor to be responsible 
for fire by negligence, or for other permissive waste, witbool 
doubt an action will lie on such express agreement. The same 
observation holds with respect to tenants for life or years before 
the passing of the Statute of Gloucester ; for though the law 
did not make them liable to any action for waste, yet it did not 
restrain them firom making themselves liable by agreement. 



It may be of use here to add something more from the 
eminent lawyer (c), as to the accidental burning of houses, so 
fiir as regards landlord and tenant. At the common law, he 
says, lessees were not answerable to landlords for accidental or 
negligent burning ; for as to fires by accident it is expressed in 
Fleta (c), ihatjbrtuna ignis vel hujusmodi etentHs inopinati 
omnes tenetUes excusant ; and Lady Shrewsbury s case before 



(a) Co. Rep. part v. fo. 136. 
(h) Co. itt Inst. fo. 67 a. n. 1.— 
Tbonai's edit. vol. i. p. 644, o. 19. 



(c) Ibid. 

(d) Fleta, lib. i. cap. 12. 
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\f he says is a' direct authority to prove, ihat tenants are 
eqoaHy excusable for fires by negligence* Then cakne the 
Statute of Gloucester^ which by making tenants for Ufe and 
years liable to dilapidations and waste without any exception, 
consequently rendered them answerable for destruction by fire* 
Thus stood the law, he says, in Lord Coke'^ time ; but now 
by the 6 Anne, c. 31, the ancient liaw is restored, and the dis- 
tinction introduced by the Statute of Gloucester between te- 
nants at will and other tenants is taken away ; for the statute 
of Anne exempts aU persons from actions for accidental fire in 
any house, except in the case of special agreements between 
kuidlord and tenant So much relates to tenants coming in 
hff act cr agreement of parties. 

As to tenants of particular estates, continues Mr. Hargran^g Particular te- 
OfiBrng in by act of law, such as tenant by the curtesy, tenant responsible for 
in dower, and also before the statute for taking away military ^^^^^ ^^ 
tpBnres, guardian in chivalry, these, or at least the two latter, 
luring at common law punishable for waste, were therefore re« 
q[issMibla for losses by fire ; unless indeed they were answer* 
aUla 'Sat waste voluntarily only, and not for waste permissive^ 
widdi is a distinction that Mr. Hargrave says he had not met 
with in any book. If then, he says, tenant by the cmrtesy and 
ttnnnt by dower were by the common law responsible for acci* 
ibnfal fire, it may sometime or other become necessary to de- 
tanina whether they are within the statute of Queen Anne. 
The statute in expression is very general, the words being, that 
BO action shall be prosecuted against any person in whose house 
UKj^ fire shall accidentally begin ; and it seems calculated to 
take away all actions in cases of accidental fire as well firom 
otker persons as from landlords. 

■ iTo this Mr. Hargrave appends anotiier note, that it has Doubt ^riie- 
been doubted on the statute of Anne, whether a covenant to covenanrto 
repair generaUtj^ extends to the cases oi fire^ and so becomes [q d^ania^e^b^* 
an agreement within the statute ; and therefore where it is fire. 
btended, that the tenant shall not be liable, it is most usual 
in the covenant for repairing, expressly to except accidents by 
fire. Note also, he says, that the distinction which is taken 
as to waste at common law, between tenants coming in by act 

o 
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of lam, and tenants whose estates accrue b^ aet (if fortittM 
will not universally hold ; for tenants by statute-merchant an 
statu te-stiiple, though they come in by jirocess of late, are noC) 
says Lord Coke (a) punishable for waste. Mr. Jlargraatp 
saya, perhaps the reason of this may be, that it is in tbtli 
power of debtors to prevent tlie commencement of these 
tales, or to determine them by paying the debts for whiol 
creditors have such estates, and also tliat the tenants of suet 
estates are accountable for all profits they make beyond tin 
amount of the debts due to them. 

The following case of Panion v. IsAam ( b ) sets a case 
negligently keeping a fire, and a remedy for neglect, it 
clear point of view : 
BcraedyforB This was an action on the case, and declared on the custoB 
Ugeoil; keep, of the realm, tliat every one ought to keep their fire so, tlial' 
""* *' by default thereof no damage should happen to another ; anj 

that the defendant so negligently kept his fire, that si^ alails, 
six haij-lofts and three lodging rooms of the plaintiff wei 
thereby burnt. The defendant pleads Not (imli;/, and on I 
special verdict it was found that ihe plaintiH' was seised of tlw 
stables &c. and demised one of the stables to the dcfeDdanft 
for a week for &S. and so from week to week, at S«. per wed^ 
as long as both parties should please, and demised the othoi 
five stables to divers other persons for divers terms yet IW 
come, whereby they were possessed ; and being so possesse^if 
the fire by the defendant's negligence, six weeks afterwasf 
begun in the stable demised to the defendant, and burnt tbif' 
same and all the other stables &c. And if for the plaintid* J 
Damages 05/. and tax the damages severally, viz. 1 J/. for tlw 
stable demised to the defendant, and 80/, for the others and* 
costs 20j. and upon several arguments last Terra and this Tem^' 
judgment was given for the plaintifiT for the SO/, and for tbi* 
defendant for the \5l. and they resolved the writ to be goodf 
though it were u/irut a/to (for which no damages should be) 
and not vic'mo as was objected. Sdly, that for the stabi 
demised to the defendant himself, no action lay ; for the di 



The action 
liei not by 
IrMor Biminit 



(a) Co. Rep. part vi. fo. 37. (h) Lev. Ri-p, pan iii. p, 359. 




rdtknik tathi ik to iWi^ WMi. tit 

lUte b hixh cbuM be no ni6re Hbm iteM A)r Mffi^ Wteli, 
and fbr die mf^oe be was iehttak af wiB, atgahlsrt iirliom ho 
ictkm hy for negiigent waste, as S Co. IS; The Ohdiesi of 
Sakp^B case. But SdTy, a^ fo tbe stables dexnf^ to the otbers^ 
the action well KeS| as if they were the stables of strangers, 
alid not of th6 lessor ; for as to diem ihere is nb privitj be- 
tireen tbe plairitl^T and defendant, btit M io tb^ they itd di 
nothings or ^ to other pei*sons. 4tbly, althotigb the other The action 
stables &c. were in lease to others, who may have an action in Reversion 
as fo' tbe possession of their losses, yet the lessor tfiffiy aho *|Ji"^<, •^J^ 
ba^ an aetion fbr the damages to his biberitatfce, as'w^ itanding a 
finrmerly adjudged in this Court in tbe case of lieddinpfield 
against Omhw ( a ), Levinz of counsel for the plaintifi. 

Ih a treatise on dilapidations, a short s^ace may not be mid- On party- 
applied on the subject of party-walls and the Buitditi'j^ Act. ^^^ 
Party-walk are those walls which are common to two houses 
it {lairties wliicb stand equally or in proporti6n on the soil of 
^i6h, and belong to the owner or ownfers of both houses. 

The ancient Romans had laws for the regulation of party as Laws of tbe 
weu tiB external walls, at a very early period of their history, i^^tive to^ 
pBdff ( i ) and Filruvius ( c ) allude to laws regulafing the P^rty-walU. 
Aicbiess of wolls ; the laws of the Twelve Tables provide 
alto' regulations as to buildings ; and the laws of Justinian 
abound ivith sound and useful regulations^ such as might be 
opected from such jurists and such architects as the Ro- 



The French laws as to party-walls &c. are drawn in a ffreat T''^ ^^J^^ 

^ '^ ^ . civil code ai 

liieaaure from those of the Romans, and ought to be consulted to party- 
inib ibem iii any new arrangement' of our present incompre- 
bcDdble Building Act. Law 653 of this Code ( e ) enacts, diat 

(a) HiH. S6& 37 Car. S. Digest, Codex Sec. de Maris Sec. and 

(l> PDiiyy Kb. xxx¥. c. 14. the Treatfie on Architectnial J oris- 

(«> Vilr. lib. U. c. 8. De altitndine pradenee, part i. chapter vtii. on tbe 

ndttdonmi et de crassitodine pa- Roman civil law, as relates to arcbi- 

littaiB, Owilt's Translation, p. 6S. tectural jnrispnidence. 
{fy See also, Jvsthiian's Pandeets, (e) Code Napoleon, Idx 653, etseq* 

Og 
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in towns and fields, every wall which, serves . as a boundary, 
between buildings, even to its base, or between courts and 
gardens, or even between inclosures in the fields, is presumed 
party, if there be title or mark to the contrary. 

Law 654, that it is a mark of non-partition when the smmnit 
of the wall is straight and perpendicular, with its base on one 
side, and presents on the other an inclined plane. 

Again, when there is on one side, only a coping or ridge 
and shouldering pieces of stone, which might have been placed 
there in building the wall. 

In such cases the wall is deemed to belong exclusively to 
the proprietor on whose side are the eaves or corbels and 
ridges of stone. 

Law 655, that the reparation and re-building of the paity- 
wall are at the expense of all those who have claim theretoi 
and in proportion to the claim of each. 

Law 656, nevertheless, each joint proprietor of a party- 
wall may relieve himself from contributing to the reparations 
and re-building by abandoning his claim of partition, provided 
that the party-wall do not sustain a building belonging to him. 

Law 657, enacts, that every joint proprietor is at liberty to 
build against a party-wall, and to place beams and joists in 
the whole thickness of the wall, except fifty-four millemetres 
(about two inches of our measure) without prejudice to the 
right which his neighbour has to cause the beam to be reduced 
by the chisel to half the thickness of the wall, in case the 
latter shall desire to fix beams in the same place, or to build 
a chimney against it. 

Law 658, that every joint proprietor may cause a party-wall 
to be built higher, but he must alone defray the expense of 
such elevation, of the necessary reparations above the height 
of the common indosure* and iurtbermoret of an 
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agamst the expense in the rate of the additional building, and 
according to the value. 

Law 659, requires, that if the party-wall is not in a con- 
dition to support the additional building, that he who desires 
to 'elevate it must cause it to be entirely rebuilt at his own 
expense, and that the excess in thickness must be taken from 
his own side. 

Law 660, that the neighbour who has not contributed to 
the elevation, may acquire right of partition by paying half of 
tiie expense it has cost, and the value of one moiety of the 
wcSi furnished for the excess of thickness, if there be any. 

Law 661, enacts, that every proprietor joining a wall has 
in fike manner the power of rendering it common, in whole or 
in part, by paying to the owner of the wall the half of its 
value, or the half of the value of that portion which he desires 
to 'make common, and the half of the value of the soil on 
wUeh the wall is built. 

Law 661^ that one of two neighbours must not form in the 
body of the party-wall any hollow, nor apply or lean any 
wodk against it, without the consent of the other, or, on his 
refiisal, without having directed, under the advice of compe- 
tetft persons, the necessary means for erecting such new work 
without injury to the rights of the other. 

liaw 663, that each inhabitant of a town or suburb can 
compel his neighbour to contribute to the construction and 
reparation of the inclosure forming the boundary of their 
luMues, courts and gardens, situated within the said towns and 
mborbs. The height of the inclosure is to be fixed according 
to Uie particular regulations or constant and acknowledged 
mages; and in defect of such usages or regulations, every 
boundary wall between two neighbours which shall for the 
future be constructed or rebuilt, must be at least thirty-two 
decimeters (about ten English feet) high, including the coping, 
within towns containing fifty thousand souls and upwards, and 
twenty-six decimeters (about eight English feet) in others. 
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Law 664^, that when the different stories of a house, belong 
to different proprietors, if the titles to the property do rot 
Kgulate the mode of reparations and reconstructions, they 
must be made in manner following; that is to say, 

That the main walls and the roof are at the charge of all 
the proprietors, each in proportion to the value of the story 
lielonging to him. 

The proprietor of the first story, is to erect the staircase 
Tnhich conducts lo it; tlie proprietor of the second story is to 
[ l^rry ^le stairs from where the former ends to his apartments) 

1 BO 00 of the rest. 



Law 665, on the rebuilding .i partition wall or a house, tlw ' 
•ervitudes, active and passive, continue with respect to such 
' new wall or house, without power nevertheless to increase them, 
«nd provided the reconstruction have taken place befoic J 
right by prescription has been acquired. 



uch 
em, 



The laws yf England, and particularly those which relate 
to the metropolis and its environs, are lo be found principally 
in the Building Act, and in such cases as have been decided 
by our Judges; but the following illustrations will, I tn 
throw some light on this department of our pvofessioti : 

The lessor of a house at a rack rent, when there is no od) 
person entitled to an^kiud of rent, is liable to contribute! 
the expenses of a party wall, under the statule of M Geo, 
party walla in commonly called the Building Act, although tlie lessee 1 

tierliin run. _ ■' . . ■ . " 

improved the house demised. This was determined in I 
case of BcardiiMre V. Fo.i{<t), whicli was tried before '. 
Kenyan, at Westminster, when the jury, under his lordslij 
direction, found a verdict for the defendant, subject to \ 
I^inion of the Court on the case therein stated. After 1 

-, "by yix. Ahboit (now Lord Tenterden) on the one side, 

,and Mr. (now Justice) Gaselee on the other, the Court were 

'i^ opinion, that under this act the expense of the party wall 

4Nist be borne by the landlord; that if tliey were to put a 



^} Durui'. it EaM, vol. viii. p. VI4. 
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cKflfereiit constroctimi on die statntej every lessee at rack rent, 
wbo happened to improTe the house demised to him, would be 
liable to such expense in consequence of his improremenis, 
was highly unreasonable. 



In ati action of covenant for not repdring a party wall, the Actions for 
defendant cannot pay money into Court on the common rule; ^ party waU 
as instanced in the case of Salt v. Salt (a), and in an action on J^^j[*|JJ^* 
the case £3r waste, the defendant can neither plead a tender, Court. 
no^ pay money into Court. 

In a lease where the tenant of a house covenants to pay a eoreninti ta 
reaacmable share and proportion of supporting^ repairing^ able share 
amending and cleansing all party waUSi party gutters &c. and p^^^^ 
the party walls are afterwards pulled down and rebuilt, vaader compelled to 

* ^ •• reboild undor 

the statute of the 14th Geo. 3. c. 78, the tenant and not the the act. 
landlord, is bound to pay the moiety or share of building the 
party walL 

This doctrine was determined by the Court of King's Bench, 
ia the ease o£ Barrett v. The JDuke of Bedford (b). On the 
tfial of this action of assumpsit, which was brought by the 
phintiff to recover the sum of one hundred and ninety-five 
poandg paid by him for the proportionate expense of a party 
wall, built by the proprietor of the adjoining house, a verdict 
wsm taken for the plaintiff for that sum, subject to the opinion 
of the Court upon the case, as fully reported in Durnford and 
East{c). 

It was contended for the plaintiff, that the defendant must Plaintiff's 
be considered as the owner of the improved rent, and was 
consequently liable to the expense under the before-mentioned 
statute. That if not owner of the improved rent, this must 
be considered as a lease at rack rent ; and there being but one 
rent, the expense of the party wall must iail on the landlord; 



(a) Dunif. & East, vol. yiii. p. 48. (6) Durnf. Si East, vol. vUL p. 66S. 

(c> Dttiaf. ^-East, voLviiL p. 114. 
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as ruled in the cases of Beardmare v. Fox (a) and SauihaB y. 
Ijeadbetier (6). And as to the covenant to repair , it could not 
extend to rebuilding. 

Lord Kenyan's But Lord Kenyon was of opinion, that as the covenants 
opmioD. were the covenants of the tenanti and it is a general rule thai 

the words in a deed are to be construed most strongly, amiri 

proferentem, 

Jndi^ GTMe*% Mr. Justice Grose considered the plaintiff as owner of the 
Jadffe"xai0. improved rent, and consequently liable, but Mr. Justice Laith 
mice's opinioDy rence, did not conceive it necessary to determine which was the 

and Jadge Le ni. ^ .i- ij^-j 

Bknc's. owner of the unproved rent m this case, and determined on 

the covenant, as did Mr. Justice Le Blanc^ and that the ex* . 
pense must be borne by the defendant. 

Jadgment. Postea to the defendant. 
Before an ae- It would be well for my brethren of the architectural pro- 

tion can be . • • -■ 

bronght in fession to remember, that before an action can be maintained, 
ou(M ac- ^" ^^ statute of the 14th Geo. 3. c. 78. commonly known by 
coants must th^ name of the Building Act, to recover a proportion of the 
as enacted. expenses of building a party wall, the accounts prescribed by 

the 41st section must be delivered, whether the house be oo* 
cupied by the owner or a tenant; and a formal demand of the 
money must be made twenty-one clear days before the action 
be brought. 

This important rule in the bringing of actions for the re* 
covery of the expenses incurred in the building of party walls 
under the powers of the Building Act, was determined by the 
Court of Common Pleas, Sir James Mansfield being Chief 
Justice, in Truiity Term, 40 Geo. 8. (17th June, 1809), in 
Argnment for the case of Philp v. Donald (c). In this case the plaintiff de- 
^ clared in assumpsit for part of the expense of building a cer- 

tain party wall, which had been built at the plaintiff^s cos^ 



(a) Dorof. Si East, vol. viii. p. tl4. (6) Dnrnf. St Ea«t, vol. viii. p. 456. 

(c) Tannt Rep. vol. ii. p. 66, 
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to the directions of the statute of the 14th Geo. 3. 
c. 78. (the Building Act) between a messuage of the plaintiff 
and an adjoining messuage^ of which the defendant was, at 
the time of building, and finishing the same, both owner and 
ooeopier, and entitled to the improved rent. 

Upon the trial of this cause in the Common Pleas, before 
the Chief Justice, at the Sittings after the preceding Easter 
Term, the facts appeared to be, that the plaintiff had taken 
down an old party wall, which stood between his own house 
and the contiguous house of the defendant, which was in her 
own occupation, and had built a new party wall in the stead 
of it, at the expense of three hundred pounds, forming part 
of an entire new house, which the plaintiff had erected there 
finr himself; and no account of the expense of the party wall 
was delivered to the defendant until after the whole house was 
completed. 

It was objected on behalf of the defendant, that the plain- Arf^nment fyt 
tiff had ftuled to prove four essential things : first, that he had 
paid the money for the work which had been done; secondly, 
that he had delivered at the adjoining house, within ten days 
after the wall was built, a true account in writing, as required 
by the 41st section, of the number of rods in the party wall; 
or, Mrdly, of the deduction to which the owner was entitled, 
onder the same statute, to make, in respect of the materials 
of the old party wall; and fourthly, that no demand had been 
omde of the money due, nor had there been consequently any 
Ubure to pay within twenty-one days after demand, which was 
Deoeasary to constitute the very foundation of the action. 

The jury found a verdict for the plaintiff, for the proportion Verdict, 
of the sums claimed, which would be due if the house bene- 
fitted were of the same class with the plaintiff's; with leave 
finr the plaintiff to move to reduce the damages, or to enter a 
nonsuit. 

Mr. Serjeant (now Chief Justice) Best, obtained a rule Argnmentbe- 
Jiin in the preceding Term, and on this day Seijeant Shepherd ^^^ ^* ^"^^ 
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diewed eante &r the pbdntifl^ aad Seijeant Best, eamtrk, tat 
thfi dcfimdint* 



Bole of the 
Coort. 



Sir James Mansfield, the Chief Justice, made the rule ri»» 
Bolute to enter a nonsuit, obeenring that the words of tilt act 
which give the action are, ** and in case the same shall not 
be paid witbm twenty-OTie days after demand thereof, then Ae 
mme shall and may be recovered, togetI>er with full costs ef 
suit, of and from each owner and owners.** Is not ** the sam$* 
still die price to be paid for building the wall, shoring up tilt 
adjoining house, and such like operations ? and Aere is M* 
tbing dse in tlie sentence to which the word same can refer* 
Is not then the sum to be contained in that account? The ad 
says nothing of the oceu|ner having twenty-one days to pay 
it in; it states that twenty-one days after demand thereof, a» 
action may be brought against the owner. The account dte* 
livered in this case contained no hint of the value of the M 
materials, nor was any formal demand made. The statute re- 
quires a Ibrmal demand of the money before an action easi be 
bxoaght^ aa much as the eommon law requires a fbrmal denwid 
Ufon «a entry for forfeiture. 



If the lessee of a house at a rack rent underfet it at an ad* 

vanced rent, he is liable to contribute to the expensea eff a 

{Sdy'pMty pw^^all, built under the powers of the Building Act; nor 



at 

rick rent 
liable to ex- 
ise of re* 



inottrative 



is the opeitation of the statute at all varied by any 
to repair, entered into between the landlord and his teaanl^ 
as decided by the Court of Common Pleas on the 30th JhrnSf 
llldS^ m the case of Sangst^ery. Xtrkhead{a)^ which befag> 
of considerabk importance in the elucidation of diis docflritte^ 
and the arguments on the statute, both by the learned judges 
and diecouaael being very luH and explicit, I have gii«» at 
lengdi, aa follows :: 

A person of the name of Wootkoardj being, conjointfy wUk 
kis.wife, seiaed in fee of a certain house in London, tl^wnSfJ 



(c) Bos. St Pnl. Rep. vol. i. p. 467. 
See alao the cases of RobinsoA v. 
Lewis, £ait's Rep. toL a» p^ t27 ^ 



and Lambe v. Hemans, Bar. & AM. 
Rep. vol.ii. p. 467. 



Qffimf ^ ^vt^ M io P^y m»tk. S19 



)>eariog 



dant pirikead for a t^vvn of twenty-one years^ which exfited 
at Ladf^-d^y 1798^ at the yearly rent ^forty-four pounds, 
^d u cti n g the l»nd ta:i^ 

The defendant demised the premises for a term of eighteen 
yeara and ten m>nth^ from the 1st of May, 1779« to one 
Robert Stigden, at the yearly rent of ^ty pounds, alsa de- 
ducting the land tax. 

Li diis lease among the other usual covenants on the pari 
of the lessee, there was one *^ to make all needful and neces- 
•lury reparations whatsoeverj** in which no exception was made 
IMi to accidents by five, nov was there any covenant on the part 
^ the lessee to insure. 

XI^ l^ase was assigned by Sugden for a valuable consider- 
ait^DDj, a^, after several mesne assignments, it came, on the 
UI^May, 1787, to the plaintiff iSai^«^. 

In May 1795, a fire having happened in the acyoining house, 
]iy whidi that house was entirely consumed, and the roof of the 
plaintiff's house injured, the owners of the site of the said 
a4|(MniDg house being desirous of rebuilding it in a proper and 
efiecti^al manner, bad the party wall surveyed and examined 
\fg four surveyors, and a certificate delivered to the plaintiff 
under the authority of the thirty-eighih seciion of the Building 
Act, certifying under their hands, that the wall was, in the 
(Ofunion of the said surveyors, condemned as decayed and ruin- 
ent. It was accordin^y rebuilt, and the plaintiff called upon 
So€ a moiety, bis proportion or share of the expense. This 
smnhe paid, and deducted it out of the rent due to the de* 
%n^<^^, who distrained fi)r rent in ansear to that amount* 

The cause came on for trial before Mr. Justice Booie at Account of 
Guildhall, during the Sittings after Blaster Term, when the ^ ^^ 
wxy^yors gave evidence, that they had condemned the wal) efldence. 
under the authority and according U> Ae pvovisiona of llie 
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Building Act, as ruinous and decayed : that it was probably 
built soon after the fire of London, in 1666: that they could 
not decide whether it was originally ill built, or had received 
some injury from external violence, but that it was not injured 
by fire. 

lYerdict. A verdict was taken for the defendant, in order to ascerCam 

the sum due, subject to the opinion of the Court. 



Bale setting Serjeant Adair having on a former day obtained a rule 
Mide the ¥er- f^^ getting aside that verdict, and entering one for the phdntifl^ 

Serjeant Shepherd now shewed cause. He contended, thai 
the first question was, whether the defendant could be con- 
sidered as the owner of the improved rent (a), witiiin the 
meaning of the statute of the 14th Geo. 3. c. 78. s. 41, which 
^^ *^ he*" enacts, that the person at whose expense any party wall shall 
imborted part be built, agreeably to the directions of that act, shall be re- 
peiue, and'in imbursed by the owner or owners who shall be entitled to the 
Iii?'JJbX.e ^PJfoved rent of the adjoimng buUding, in the proportion 

bailt party therein mentioned ; that the first builder shall leave at the 
walls. 

adjoining building an account of the sum to be paid by such 

owner ; whereupon it shall be lawful for the tenant or occupier 

of such adjoining building to pay such proportional part of the 

expense to the first builder, and to deduct the same out of 

the rent which shall become due from him to such owner or 

owners, until he be reimbursed the same. 

Second qaes- The second question, said the learned Serjeant, was, whe- 
^ ^ " ther under the terms of the lease, the plaintiff* was not bound 
to repair the wall at his own expense, or whether he was le- 
lieved from the performance of his covenant by the Building 
Act. First, he said, the object of this act was to throw the 



( a ) Another very important case minster, in Easter Term last ( 1828^ 

{CoUins V. WiUon) on this subject, and and argued for a rule to shew canie 

of more recent date, having been tried to set aside the verdict, is gireo id the 

before Chief Justice Best, at West- Appendix, No. XXXVII, vUch 



Ciutam of the CUy of London, oM-io Party WaBi. , Ml 

Imrtfiini on diose persons who derive a benefit firom the im- 
ploded rent, such as the lessee of a ground rent on a building 
lease ; it was never intended to apply to x>er8ons who having 
taken a lease at a rack rent, afterwards underlet at a rent 
•omewhat higher. The defendant, he contended^ was not the 
owner of the improved rent, but of. an increased rent only. 
It seems to have been the opinion of Lord Kenyon and Lord Kewf/mCn 
Mr. Justice Butter , in the case of Southatt v. Leadbetter^ given BuOer^t opi. 
in page 224, that persons who take leases at a small rent, '^°* 
mbA afterwards improve them so as to create a new estate, 
ahdold be liable. But a person who takes a house in the city Ciutom of the 
rf London, at a rack rent, and afterwards underlets it to one * ^ ® I^^nd^m. 
who wants to come into his business, and therefore gives a 
better rent for the house, is not the owner of the improved 
litat within the meaning of the act ; for if he were, there might 
be six different owners of the improved rent of the same house ; 
and in the case of Pechy. Wood{a\ the distinction there 
taken was, between the in^oved rent and the ground rent. 
Secondly, supposing the defendant to be the owner of the im- Coyemnts to 
proved rent vnthin the meaning of the act, still, he contended, J[JS|!lftor?*lbe' 
the plaintiff was bound by his covenant to repair, and was not provisions of 
^itedfromtheperfoLnceofthosecoveLibytheact. k'^t.^""'""' 

The Court said, they could not meddle with that question, l^ole of the 
as the le^slature certainly never meant to incumber itself with that qoettion. 
file covenants which parties might make with each other (b). 

Mr. Serjeant Adair now rose to argue on the contrary side, 
bat was stopped by the 

Chief Justice, Eyre, who said, I dare say that the leading Decision of 
object of the legislature was to make the owner of the im- common Pleas 
proved rent liable, as opposed to the ground landlord. But chief i^jji^ 
though that may have been the leading object, yet the expres- £yre*8 opinion. 
riona of the act being such as they are, we must deal with 



(a) Term Rep. vol. ▼• p. ISO, and (fi) See, however, the case of Bar- 
a.snbseqaeut part of this Chapter. rett v. The DqIlc of Bedford, referred 

to in page 215. 
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tfaem as well as we can, and find an (Twner of the impTored rent* 
in all cases, thougli there fihould be no ground rent reserved. 
In thb case the original landlord niRde n lease for lwerty-oi» 
years to a person who again underlet the premises. Who tbetf 
is the person to be considered as the owner of the impnyred 
rent, but the man, who on all the subsisting leases, haa tbff 
best rent. 

But, whether he be the person or not, I have much doubV 
as the qncslion now stands, if the defendant can avail hims^ 
of the oljjection which be has taken. I ibint ihnt it was W 
tended by the legislature that the tenant aboulJ pay a raote^' 
of the e.'.pense to the person building the wall, and reimburstf 
bintself by dcdnclJng the amount out of the rent of his inW 
mediate landlord, leaving it to him to make his claim on sneb 
other persons as he may think liable. 

That appenra to me the best construction for putting tbtf 
business in a practicable shape. I should incline to that opii 
nion even if it were made out that the covenant on the part of 
the tenant to repair, included this case ; for though the cod' 
duct of the tenant might be a breach of covenant, it would btf 
fitter that the diioiages should be settled in au action of cove* 
^ nant, than to break in on the rliles established by the statute. 

Re dechrei It is easy, said the learned Chief Justice, to see that tW 
Act lo i>e an •* "" ^-penned law, and its meaning ts left uncertain ; but in 
u u"iKDQfrd' '''® present case, I do not know how to determine who is the 
I"*- owner of the improved rent, if it be not the person who take/ 

the Iwst rent. 

Possibly it may be said that Woodieard and the defendant 
should pay in certain proportions ; let them, however, settltF 
that in such actions as they may think fit to bring. I know no' 
way of executing this law, if we enter into all the derivativfl' 
claims of different landlords (a). If the tenants pays the 




(a) Sm Lord Keoyoii'i opinion oi 
«. Foi, ■nlr, page lie. 



le point, in (be case of Bcardmon 
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wmnmys let him leimlnun e hiniBeUy and kave tbe oAir psrties 
to diipate among tliemselyes. 

Mr. Juatiee Btttter said, I agree in opinion widi ray Lord, *'°|H[^^"''^ 
and dunk his oonstruction of the act clear and intdligible* 
There are three parties in this buriness; namely, the ptrsoii 
who built the waD, the tenant and the tenant's immediate land- 
lord. 

The owner of Ae adjoiniDg house, pmrsued the diiections 
of the act, which gave him a right to call on the plaintiff tar a 
moiety of the expense. That being settled, bow does the case 
stand between the tenant and his landlord? 

I agree that we must consider whether the landlord be the 
owner of an improved rent. But in this case be has an im- 
proved rent, since he receives more than the person of whom 
he look the premises ; and if the landlord has the improved 
not, he certainly is liable, though there be only one year of 
Ae term to come* 

As to the question whether the expense can be apportioned, Lord Jifm*- 
Ihal does not arise here ; but if any thing could be found to that in such ^ 
warrant an opinion thrown out by Lord Mansfield ( a ), that the Xnid *be^ 
parties might be liable to a rateable proportion in some cases, liable to a 
it would tend much to the advancement of justice. The build* portion. 
li^ a party wall is certainly a great improvement to the pr^ 
mises, and every person interested in the fee, and receiving 
a benefit from it, ought to contribute. 

Bfr. Justice Heath thought the construction which had Jndp fUMk 
been put on this statute, to be the true and necessary con- 
stmction. The legislature seemed to think that there must be 
an owner of an improved rent in respect of every house ; and 
ihat we need not look further than the landlord ii 
above the tenant who pays. 



(«) la tbe case of Stone v. Greenwell, Term Rep. voL lit p. 461. 
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opirnon. 



Mr. Justice RaokeBfid^ I do not know how any other: ooo* 
stniction can be put upon this act. than that which < has-, hean. 
suggested. The words of the statute are, y that it shaU, be 
kwful for the tenant ^* ^^.«p^ ..^ ^..^u ^-a-j^^^i^^ ^,^^^ 

or ground, to pay one moie^, or sueh proportional pai*4aa 
aforesaidj to. such first builder 0t builders for the samew-'* •><->.. 



Decision. 



This plaintiff was the tenant, and it was therefore lawful 
for him to pay, and he was to reimburse himself by deducting 
the rent due from him to his lancHordy if that landlord waa> the 
owner of the improved rent; but not if he was miyromuat 
of the ground rlont. * ^ '.v/i. 



I . 



. .1 J 



Rule absolute. 



Anotiier case 
to the same 
point. 



The case otCoUmsv. Wiiiow{a) referred to in a noterio 
the previous case (6), has a bearing on the same queatita^ tif 
who are to defray the expense of buHding party walla ^mitr 
the powers of the Building Act; and it was there held) ijput 
where a person took ground on a building leasee at thejedriyi 
rent oifive pounds, and subsequently underlet a part<o9'ihb* 
same ground at twenty pounds a-year, he wts t her c fo i b lh# 
owner of the improved rent, under the act, and as such was 
liable to contribution to a party wall used in* the erecthm^ fk a 
house on such land. From irhich it appears, that die-iiDife# 
required by the 41 st section of 4he aeff; dbes-not appljr'Ki $H 
erection of a new buildihg, but only to the renewal* of bU 00 



party wan. 



rM» »t' 



9Mh 



» I »; 



•J If? 



--••tM 



Whether a 
lessee who had 
sold his lease 
for a premiom, 
is liable to ex- 
penses for 
party walls. 



In the case of SouthaU v. Leadbetter {e\ which ww^ 
action hi replevb for dO/. for a quartSsr'b rent ef d*<bouiiAiitf 
Shogg'Iiffifie; and was brought in the Cdurt ^ -King^ Bdl it tf 
and tried before Lord Kenyan^ and [argued before the Court 
in Michaelmas Term, in the dOth year of George the Sd (c(). 
Xh^ quMion'at hsue was, where a lessee for twenty-^me'^iiirs 
at a pepper-corn rent ^or the first ludf-year, anfl atVMdlMMIIII 



■ J •' ' ** i : ••• • ' 



(a) Appendht, No. XXXVIf. 
(6) Ante/p^ltbi kX«).'' ^ * 



r • #) 



(Q irennilvi^i <vel;fil«^.<45as»if4f 



lUlmUk^amAreiMirwg Patty WaUi. tU 

ten the rest ef the term, who by agreement was to put the 
premises in repair, and covenanted to pay the land-tax and 
all other taxes, ra^, assessments and impoHtums^ having as- 
s^pMsd his term fcMr a small sum in gross, was held not to be 
BmNe to pay ike expeme of a party walls either by the pro^ 
mekme 4ff the statute or the covenant : but that charge must in 
emeh ease be borne by the original landlord. 

The statute of the 14th Greo. 3. c. 78. s. 41, intended to 
throw that burthen on persons to whom long leases had been 
granted, with a view to an improvement of the estate, and who 
afterwards underlet at a considerable increase qfrent. A lessee 
of such a term, who afterwards sells the lease for a sum in 
gross, is also liable within this act 

At the trial before Lord Kenyon, the jury found a verdict Verdict oaths 
ton Ae plaintiff, subject to the opinion of the Court on the 
following case, in order to try the single question whether 
l4tg^^9 the assignee of the lease of the house for which the 
wmA was claimed to be due, or Winter, was to pay the moiety 
of the expense of re-building a party wall between that house 
Ae adjoining one. 



WkUer was the landlord of the premises in question, and Sutement of 
waa seised in fee thereof. Lygow was occupier of part ( a) of 
(Im premises and was the assignee of a lease thereof granted 
Iqpr Winter to one Foulston deceased, for twenty-one years, 
jafJ the Sd July, 1786. By this lease which recited an 
egi'esiHcnt in writing, dated the 14th October, 1784, between 
WiiUer snd Foulston, that the latter should repair the mes- 
suage and premises therein mentioned, according to the par- 
lieaiara ascertained by a surveyor, and that he would, on or 



(a) It was not stated in the esse, were several defects, say Messrs. 

llMit aontkaU was Uie occupier of the Dnmford and East, who reported the 

flksf part : hot it seems as if he case, both in tlie pleadings and in the 

: hate been the occupier, as aader- ease reserred ; bnt the parties agreed 



to Lygow, otherwise he conid not to tske any advantage of them, 
sat have heen the phuatiff. There bat to try the real foestion. 
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' before the 24th June, 1785^ at his owh proper costat «ad 
charges^ put the said measnages and premises mto good and 
sufficient repair. On finishing which. Winter would niake a 
lease thereof to Faulstont to cominence firom Midmmaam^j 
then last past> for twenty-one years^ under the rant of a 
pepper-oom for the first half-year of the term, and uadtf 
the clear yearly rent of ISOL for the remainder of tba teiM. 
It also recited that the said Foulston^ in pursuance of diat 
agreement, had expended a certain sum therein named. 

Wi^Uer demised the premises to FaulHfm^ his executors^ ad- 
ministrators and assignsi according to that agreement. IRie 
lease also contained a covenant by FouMon, by which he 
agreed to pay ** from time to time and at all times daring the 
term, the land-tax and all other taxes, rates, assessments and 
impositions whatever, already laid, assessed or imposed upon 
the said premises, or any part thereof, by authority of. put- 
liament or otherwise howsoever." . • . -..t . 



ilKi 



The case then stated, thatFoulston laid out and 
in the repairs of the premises, the- sum of \SOL and ithat 
though the consideration stated in the assignment to Ijggomi 
appeared to be only 5s. yet that the sum actuaUy paid aa.iha 
ooiisideration(a) for it, was 160/. •■' (>>'--= . 

The old party wall was legally condemned in the year-136l|' 
and the new wall was built according to the terms ^ tho' aM 
of parliament Lygow had paid for a moiety of the JMO^ 
wall, the bills for which exceeded the amount of the* qoariert^ 
rent for which the distress was made. The said MMs ' iHsig ' 
tendered to Wwier before the distress, but he reftised to wBm 
them. The premises in question were, previous to the ^<MI^ 
mencement of the lease, let by Winter at a rent of ll(M»ia 
year, out of which he allowed to the tenant the land-tax. ' 



(•) See the ctse of The King v. p. 4^4, u to the law en ghrili|f i 
Scammonden, Term Rep. vol. ill. coniidt ration and naouBl; aaothfr* 
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- Mr; (afterwardg Baron) W^od^ as couomI fc^ the plaiotiffs ArgmneDt for 
contended, that Winier was Uable to pay the ^Lpense of 
building the party wall, and that the plaintiff was entiUed by 
the 14 Geo. & c 7& a. 41 ^die Building Aet) to deduct it 
onfc of the sent. By that statute, the leaned oonnsel aigued, 
4ini the entc# wm ikroum am the owner qf the iakproved renti 
bat that kmpnmed reid is used in contradistinction to ground 
pent and met rent. 

In the present case there was only one rent, and to that rent, 
Wmier was entitled. And as he granted that lease at a rack 
lent^ reserving the best price which he could procure for it at 
the time ( since he advanced 10/. a-year on the former rent, 
beddes the land-tax^ which he allowed to the former lessee) 
he was liable to bear that expense. 

He contended that Fouliion, the original lessee, could not be 
omsidered as the owner of the improved rent under the star 
tnte, firom the circumstance of his having received 160/. from 
Lggow^ as the consideration of the assignments ; for he laid 
o«t a considerable sum in repairs when he first entered upon 
4l9>pr€mises, and he covenanted to pay a rent, which appeared 
to have been the full value of thenu The legislature, he in* 
Bated, only intended that those lessees to whom building leases 
■re granted on small ground rents, and who afterwards under- 
\ftfnX:n great increase of rent, should be subject to this ex- 
paee* But this was simply the case of landlord and tenant 
i| flM^ rents and it could not be collected from any part of 
^ eaae^ that Lygow was the owner of any improved rent, in 
vhioh character pnly he could be made liable under this act 
gjE j^rliament. And it would be extremely hard, he said, on 
>>jfcmnt for only twen|y-one years to be compelled to bear the 
eagpcnse of building a party wall, of which the landlord was to 
reap the advantage. 

Mr. Baldwin^ as counsel for the defendant, said, that it was Aiipinient for 
die intention of the legislature, that the original landlord 
ihould not be called on to bear this expense in any case, where 

p 2 
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the tenant made any improyement on the estate, and recdved 
advantage firom it. 



Now it was stated in the case, that the estate had been 
proved by the first tenant hying out a fatrge smn of money on 
it, and afterwards assigning the lease for 1€0L and whether 
such a tenant was rmmborsed by receiving a gnms smm, br by 
an increase qf retUf he was equaOy liable under this act of 
parliament. Otherwise that provision of the act would be en- 
tirely evaded ; for then the first lessee would not let the estate 
at an improved rent, but would sell the term absolutely Ibr a 
sum equivalent to the improvement. 

The lease in question, the learned counsel contended, was 
undoubtedly more beneficial then, than it was at first ; and die 
improvement was in the contempktion of the parties at the 
time of granting the lease. But however the general quesl idB 
might be determined, the parties in this case were concluded 
by the covenant in the lease, by which the tenant was to pay 
the land-tax and all other taxes, rates, assessments and «h 
poniions whatever &c. Now, the expense in question, he saU, 
was an imposition; and it appeared by that covenant, that 
great caution was taken by the landlord to prevent any exihh 
ordinary expense being thrown upon him. 

Reply. Mr. Wood rose to reply, but was stopped by die Court. 

Deciftioo of The Chief Justice, Lord Kenyom, in defivering the deter- 

Lord KmM's ™™idon of the Court, said, that the improved rent mentioned 
opinioo. in that act of parliament, stands contradistinguished firom some 

other rent ; but in diis case, no other rent was reserved, except 
that at the beginning of the lease. But it had been said, diiit 
die lessee received horn his assignee a sum in gross, as the 
consideration for the purchase, which is equivalent to on sm- 
proved rent. 

If, indeed, a large sum were paid for the purchase of a lease, 
though no improved rent were reserved to the origbal lessee, 
I think he would be liable to pay diis expense within the act of 
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pnliaiiient* Bat that is not; the present case. For when 
ffimier the landlord, granted diis lease, he reserved the best 
rent which could be procured for it at that time, since this 
msit CBoeeda the rent formerly reserved by 10/. per annuMf and 
ike vAofa of the kmd-tam; and the ease ought not to be va- 
ried bj the drcumstance of the estates gradually increasing in 
»inMil degree. Where the parties oontract for a lease at a 
iMsk reni^ the landlord is the person who ought to bear the 
eocpense of the party wall. 

Thaa it was contended, Aat the fiill rent was not reserved 
originally, because it was stipulated that the tenant should lay 
out a considerable sum of money in improving the estate ; but 
it must also be remembered, that in consideration of that ex- 
penditure, the lessee was to pay no rent for the first half-year« 
wUchimigfat have been considered at the time as commensurate 
wbb the sum to be laid out in the repairs. 

'/rNcither is the lessee concluded by the covenant to pay the 
tMiea^ I assessments, impositions &c. for that« <Hily extends to 
tjhidbnd-iBx, and all other taxee ejusdem generis. But this is 
wtfja tax; therefore the plaintiff in replevin is entitled to 
jodgment, because he has overpaid the rent distrained for. 

B(r« Justice Ashhursi said, the leinslature intended to throw J»ds« ^^, 

hwTM^s opinion^ 

tfuB burtlien on the lessees of building leases, by whom die 
value of the estates is considerably improved, and who after* 
WMEb.make under leases, reserving improved rents. 

^iBiBt in this case it does not appear that any greater rent 
Vi^'^eserved to the first lessee, than there was at the time 
olifiriiBting the leas#i 

'Mr. Justice Butter said, the case which the legislature had Judge BuUff\ 
m view, was where a small sum is reserved as a ground rent on ^ ^' 
a long building lease ; and the lessee, in consequence of the 
ippsifvenient, underlets it, reserving an improved rent. 
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fiut h^e the plaihtiff and defendant stand in the rektioil cf 
landlord and tenant ; and in the case of Stone t. GreenweU (tf% 
the Chief Justice^ Lord Mcfmjieldy said^ as the parties stood 
in the relation of landlord and tenant, the fbrmer was fidik 
under this aet of parliament, to pay the expense. 



lodge Grou*% Mf. Justice Grose said, that it did not appear to hiniy dMt 
^^ °* the statute was merely Confined to building leases. The woidb 

of the act are so framed as to comprehend other cases ; finr As 

statute says, that the owner of the improved rent shall pqf; 

but in diis case there is only one rent reserved ; he» therefnOi 

is liable to pay this expense. 

JndgmeDt. Poitea to tjie plaintiflr. 

Amannscript In a siuiikr case, a predecessor of mine (my father) luri 
nioD of Baron' occasion, when employed in a party-wall question, to take 
^•^' counsel's opinion, where the tenant paid less rent than the 

value of the house he occupied; having himself made it diat 
much more valuable by his judicious and expensive impravo» 
ments» The • counsel consulted was Mr. ( afterwards Baron) 
Wood, a gentleman distinguished by the soundness of his judg^ 
ment, and his perfect knowledge of the Buildmg Act. Tl» 
learned Baron's opinion coincides with those of the learned 
Judges in the above trial, although given previously, and re- 
mafafied in manuscript till pubKshed in the first editicm of Ail 
work ; aiid is as follows : — 

Mr. Wood's Opinion. 

Baron TfMNft The 41st section of the I4th Geo. S. c. 78, directs that flie 

expenses of buildmg party walls be paid in moieties by liM 
builder and the owner, who shall be entitled to the improfsd 
rent of the adjoining building, which I presume is the <mly 
cfarase applicable to the present question. 



opinion. 



(a) See tbe tame learned Judge's opinion in the case of Sangtter o. 
head, ante, p.2fS. 
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There is no other improved rent, that I can observe^ but the 
SOL a year reserved to Mrs. Smith, and therefore I think she 
18 t^e owner entitled to the improved rent, within the meaning 
of.tfie aqt; and in my apprehension, is the only person con- 
tributing to the expense of this party wall, and not Mr. Exam. 

J thjjjf tlte act does not mean to throw the hurUten upon a Thinks the act 

^fSa^ **^ ^'^X ^^"'^ ^»* advantageous bargain, and for w/Uch arfrnproving" 
X^.^mfljf hace paid a premium, or wlio may, by repairs or tenant who oc- 
aUcratfpnSf have made t/ie premises more valuable, or capable has improved. 
<lf ^epig let for a much larger renty if he receives no rent 
for them, but occupies them himseff, and when in fact he pays 
to another the only existing improved rent tliere is. 

If Mr. Exam means to charge Mrs. Smith with the moiety 
of die expense, I think he should be entirely passive, and leave 
tbf^. jMity giving the notice to proceed according to the act, 
wjjthout his ( Mr. Exam's ) concurrence therein. 

Middle Temple, (Signed) Geo. Wood. 

Silst Feb. 1789. 

,Jf A person by any act or omission damages a party wall, he A party wall 
if.bpund to repair it, as held by the Court of King's Bench in by afparty^,^he 
die case of Tenant v. Godwin (a), which occurred before the J^^^^^^ ^<* '«- 
enpctment of the Building Act, and wherein in an action on 
tbff G^ae the plaintiiS* declared, that he was possessed of a 
messuage, and in a cellar, which was part thereof, he was wont 
to lay coals, beer &c. : that cellar joined to the defendant's Defendant's 
messuage; and by a party wall, which the defendant debuit ratedby^party 
reparare, was separated and defended from the defendant s ^*l** ^°* *^® 
prtvyj and that for want of repairing this wall, ficditates lar ; defendant 
fr^dicf in cellarium ipsius fluebant ^c. There was judg- pafr the wall 
nent by default and damages upon the writ of inquiry : and Jight!"™**" 
upon a motion in arrest of judgment. Chief Justice Holt was 
at first of opinion, that the defendant being a ter-tenant, 
the plaintiff could not put a charge upon him without 



(a) Salk. Rep. vol. i. p. 360. Mich. 3 Anne, B. R. Lord Raym. Rep. S. C. 
p. 1089. 
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shewing a special tide: upon this it was afterwards argued, 

that there having been cases where the plaintiff has hjm de 

jure debuit % consuevii, charged the defiandant even when a 

ter-tenant(a). And that it is not necessary (6) in any caieibr 

the plaintiff to shew a titlie where the defendant is liable of 

common right. Thus it is not requisite in an assiie for a rent 

servicOf or for common appurtenantf to make title even 

the ter-tenant ; ^diier of an assize for a renlH;harge or 

in grossi unless the assise be against the pernor of the pcoAta(e). 

That the flowing of this filth was an actual trespass, like tiM 

case of 6 E. 4. 7. ( d), and that every man ought to keep and 

In wbmt cMet use hb own, so as not to damnify his neighbour. Thai one 

compeTaT^ man might compel another to repair his house, in several dasei. 

other to re- ij»^^ joint-tenants of a house, one may have a writ de re- 

Kair bis own • ' " ^ 

oote. Co. Lit. paraiione /aciendd against the other ; and the writ suppoasi 

Rep*. 182. ' quod ad reparaiionem % swietUaiiimem damis tenetmt. ABUr 
b Co. 91 b. ^f ^ Yioodi and fence (e). So if H. has a house near anothei's, 

which he will not repair, a writ de damo reparandA liea^ and 

supposes quod reparare debet {/). 

Towards the end of the Term, judgment was given for the 
phdnliff; the Chief Justice saying, he did not approve of the 
case in Kelw. 98 &, and thought the writ in FilzAerberi, 127 1^ 
must be founded upon the particular custom of places* The 
reason he gave for his judgment in the principal case was^ be- 
cause it was the defendant's wall and the defendant's ilib^ and 
he was bound of common right to keep his wall so as his fikh 
might not damnify his neighbour ; and that was a trespass ob his 



(«) Sands and TrefnsU, Cro. vol. L (c) 5f H. 6. 15 a. a5 IL 6. Y k 
p. 575. In the case of a water-coorse, (<<) Fiti. Trea. 1 10. 
LcT. Rep. part Hi. p. t66. In the («) Mod.574. llCo.SS5. SImI. 

case •f a way, lM%m. Eep. toI. i. 405. Reg. 153 b. Fits. Nat. Brev* 

p. 119. 1S7. 

(5) Mod. Rep. vol. rU p. 51 S. 116. (f) The writ is good without a mUL 

19. Vent. vol. i. p. fST. S59. S19. Reg. 1536. Fite. Nat. Brer. 1S7 cd. 

Lot. part ii. p. 148. Vent. vol. ii. Reg. 153 5. 1 Inst. 53 5. 
p. 1S5» &c. Keb. vol. ill. p. 599. 
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ttrighboar (i»); as if his beasts should escape, or one should 

ttftke'a great heap 'OH the border of his ground, and it should 

taaUkt flmd roll «te#n upon his neighbour's. That the case 

im ghtin deed ' pofcsiWy be su<ih> that the defendant might not be 

bound to repair; as if the plaintiff made a new cellar under the 

defiBndant\» old priTy, or in a vacant piece of ground, which 

lay BSBLt 4» old privy before, in such case the plaintiff must 

dated Umsalf. But that cannot be the case here, for then he 

«OdKttot be bound to T^*pair; and upon the words ckbei re- 

fmnth, honnist be acquitted upon the trial. But on the other 

aide^^if A. has two houses, and the house of office on the one 

ia conti^ous to the cellar of the other, but defended by a 

waDf and he selb this house with the house of office, the 

vendee must repair the wall ; so if be keeps this and sells the 

otfaeiv h^ himself must repair the wall of the house of office; 

fn^liewlKMBe dirt it is, must keep it that it may not trespass. 

81M0U, eomsel for plaintiff. SotUhouse for defendant. 



. t 



The owner of the improved retit^ not of the ground rent, Rnie as to the 
is liable to pay the expenses of a party wall, built under the J^S^eTnde? 
anthority of the Building Act; and the three months notice ^^ ^^^ 
ra qoi r e d' by sect. 88, is only necessary where the person, who 
a^ "the 'time when it is necessary to build &c. is liable to pay, 
cannot- agree with the owner of the adjoining house. This was 
li^ld^in the case of Peek v. Wood {b), argued and determined 
hf dier Court of Kbig's Bench, Hilary Term, 33 Geo. 3, Tues- 
iy^f January 89, 1793. 

'^ 3%is was an action of assumprii to recover 4321 for half of StMtement ef 
Ae expense of a party wall between the plaintiff's and defend- 
ant's house, built by the former, under the stat. 14 Geo. 3. 
e. 78. §41* On Ac^ trial a special case was reserved for the 
opinion of this Court, in substance as follows : — 

On tbe 18th November 1788, the defiendant entered into an Special esse 
agreement with W. Patemam for a building lease of a piece of ^*^^^ * 



■r 



(«) Nat. Brev. 1S7. 9 Co. Aliired's 245. 314. 1 BuUt. 116. Hob. 131. 
cate. Poph. 170. Hat. 136. 1 Sid. (6) Tenn Rep. voLt. p. 130. 

167. t Keb. SS5. Mod. Caiea, ft. 
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ground adjoining to the plaintiff's bouse in Princes Street, Werti* 
minsterj whereon was standing a messuage and other b wildiqg it 
for a term of aixtyH^ne geurs, to conunence from the 29tki of 
September then last, at the yearly rent of 8L free from tfl 
deductions whatsoever, whether parliamentary or parocbi4» 
then or thereafter to be imposed or assessed either on tbe.laiid- 
lord or tenant ; and it was agreed that the defendant a^P^ 
immediately proceed to pull down the premises and. ereot 
thereon at least one good substantial brick dwelling-hquae, 
with necessary convenient out^houses and offices &c. and to 
lay out and expend in the erection of such new building 3004 
at least. Pursuant to this agreement a lease of the premises 
was granted and executed in January 1789, by PatenumUi tbe 
defendant. The plaintiff previous to the defendant'^ enterii^ 
into the agreement with Fateman for the lease, bad puDed 
down the old wall, which was standing between his (the plain* 
tiff's ) house, and the house and premises which the defendant 
took upon lease as aforesaid. On the 39th of September, 1788, 
the party wall was begun to be built; and on the 17th day of 
January following it was fiobhed. 



Tlw three 
monlhs notice 
Mutted. 



In June 1700 the defendant let the house, held o( Paiemam 
to J. Beach at the yearly rent of 31/. 10«. the land-tax and 
sewers*tax deducted. It was absolutely necessary that the old 
wall should be pulled down. The defendant enjoyed the 
improved rent; and Paiemam was still the ground-landlord. 
The plaintiff did not give three months notice in writing to 
Pateman, the then owner and ground-landlord of the house 
and premises, which were afterwards leased to the defendant 
prior to his pulling down the party wall ; but he applied to 
Pateman for that purpose, who agreed that it should be pulled 
down, if HawJoM did consent. The new party wall was built 
agreeably to the directions of the Building Act. The defend- 
ant has the benefit of the party wall, and that in a greater 
degree than the plaintiff, his house extending farther hack 
than the plaintiff's. 



Argument for Mr. (now Serjeant) Onslow^ as counsel for the plaintiflf^ said, 
the piainUff. ^j^^ ^^^^^^ 14 Geo. S. c. 78. § 41, on which this action was 
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iMNidglit, enacts thait *' tht penoB at whose ea i pcmi e any party 

mA riwD lie bulk agfieeably lo the idireedons of llie act, shall 

iM ve^mbflrsed by the owner, who rimll be entitled to the t hh 

jHWtif ip^mif of die adjcrining bnOding or ground, and who shidi 

it Wry time make tise of sndi party wall, apart of the expeme 

4f bllildhig the same," (whidi part is afterwards exfdained to 

bemie^atfin such a case as the present.) Now it is stated in 

die tease tbat it was necessary to build this wail, that the defend* 

aMI^'ttjoyed the benefit of it, and is entitled to the improred 

lent^ which oireumstsnoes are sufficient to found this daim 

against the defendant; for Pateman is only the owner of a 

gK^vtad teat, and tiiis duty is imposed by the L^^lature on 

ibm c i it a i ur of the improred rent, in express terms. Nor can 

any flUBcidty urise here irom the want of notice to the defend* 

MH^tlire^ months before the building of the party wall; for 

dw notke leqtnred by sect 38, only applies to the case of an 

adverse landlord. It sa]rs, ''In case the owner of the ad- Tho notice ap. 

joining house &c* cannot agree," then the notice b to be given, ^f ^ advent 

but here so far from Patemarin being adverse from the building ^<ttord. 

ef the wall, (and at that lime he was the person immediately 

eoneemed,) it is stated that he did consent, provided the then 

aaant did not object. No notice to Pateman therefore was 

aeceasary, and the defendant, who now represents him is not 

OBJtided to notice if he were not. Besides, the defendant had 

iMinterest in this house when the old party wall was pulled 

4ewn; and consequently no notice to him could have been 

Mr. Mingay, as Counsel for the defendant, contended, on Argnment for 
die edtttrairy, that Paieman, not the defendant, was liable to « «■> ^ 
|Miy ^diis expense, the wall having been begun before the lease 
wU jgranted to the defendant; and he argued upon the incon* 
vettiiAide of t ra n sferr i ng this burthen to any subsequent tenant ; 
fltaerting, tX die same time, that if itwere first transferred 
firotfl Paieman to the defendant, it must on the same principle 
be again transferred to Beach. That in the case of Satdhatt 
?i LeudbeUer (0), it was determined that a lessee, who sold his 



(a) Aate, page S16» 



CHAP, in.] PARTY WAIXi. . 

term for a Biim of money in grois^ wAs not liable to pay^Aii 
expenae, and that it was to be borne l^ the wigf$ud kmdb /tA 
That, at all events, the defendant was not Mable in tbiaiiNa^ 
ticular ease, no notice having been given to him. That» as It 
was admitted that no reason could be affected in an adverse 
manner without notice, this was an adverse claim as b et w ee n 
these parties, and therefore notice was necessary ; or that if it 
were not considered as adverse on account of the impetfeet 
agreement with Patetnan. Pateman was the person who agreedf 
and who consequently ought to pay thb expense. 

I^rd fCeiqfMi't Lord Chief Justice Kenyom* — In this case Paieman is die 

owner of a ground-rent of 8/. per annum, and the defendant of 



the improved rent of 8R; the latter therefore is the 
who ought to, and whom the Legislature has in direct temis 
said should, pay a proportionable part of the expense of the 
party wall. 

Attotbeiliree Nor is there any foundation for the objection, that the de» 

flMDtiif notice. 

fendant ought to have had three months notice. The plaintiff 
seems to have complied with the requisitions of the act of p«p- 
liament. The notice required is three months before the 
beginning to build ; but at that time the defendant hnd Ho 
interest in the premises; and Patenmn^ in whose situation -IbiBl 
defendant is now placed, actually knew of the plaintiff's inteiH 
tion to build the party wall, and in a certain degree consddMA 
to it. No further notice therefore to him was necessary ; anS' 
the defendant is not more entitled to notice than PcUeman^wui* 



C V 



Jiid|e AcOer'i Mr. Justice Butter said, the question is, whether by any itti' 

verse nodoe, or by express agreement, the plaintiff was enttlkdl 
to build thef party wall, and can now call on Ae defendant 16 
reimburse for a proportional partof it. I agree with the plda- 
tiff^a counsel, ' that notice is< only necessary in those instances 
wliere the party ia atfaer ignorant of, or adverse to, the bnakt« 
ing of the wall ; but this was begun with PaiemavlB oonaenlj 
and before its completion the possession of the house Wis 
changed. The defendant therefore was not entitled to notice, 
he standing in Paieman^s place. And with regard to the prin* 



Negligence m pmUing dawn. 9S9 

cqpd questioii, it would be unjust that Paienums who receives 
m^gromd rent of 8/. only, ud who derms no advantage from 
die purty waDj should pay the expense of it, and that the 
defisndant who does enjoy iti and who is in the receipt of an 
iMpioved rent of SIL, should not contribute any part of this 



1.- 



Judgment ibr the plaintiff. 

In an action for the negligenoe of defiradantVagaot inpidling Actioo for 
down a party wall between the houses of the plaintiff and de-' p^fui^^^^ 
fendaait, it was allowed as a good defence that the plaintiff * V*Vf ^"^ 
appunted ao agent to superintend the work jointly with de- 
ftodaMl'saigent, and that both agents were to hhunew 

This point was illustrated in the case of HiUr. Warren (a). 

This was an action on the case by the plaintiff^ who was the Statenent of 
owner of a house in Great Wardour Street, against the defend- 
snt, the owner of the adjoining house, for so negligently taking 
down his house that the plaintiff's house was much injured* 

It appeared that the parties had, previous to the puffing 
down the defendant's house, referred themselves to two arbi- 
trators, /vribo had awarded that the defendant should be at 
Kberty to take his house down, on giving ten days notice instead 
of giving a notice of three months, according to the provisions 
of the Building Act. The plaintiff was tenant of the house, 
under Lord Arundel^ who, at the instance of the plainti£^ in- 
terfered in the matter; and in consequence of such appHcation, 
lMt(i.Arundet% agent and the defendant each appointed work- 
men to pull down the old party waU and to rebuild it. He 
wall was accordingly pulled down by the joint agents, but for 
want of properiy shoring up tiie back front of the plaintiff 'a 
hooaef it was considerably injured, and was in so dangerous a 
8tate» that the plaintiff and his fiunily were obliged to leave 
it for some time* 



(c) Stark. Rep. vol. ii. p. 54. 
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Dtfenee. 
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It was olij)ected on tke part of the defiendaat, that the agente 
who condactejl the work were appointed by die plaintiff jointly 
with the defendant, and that the latter was not HaUe for ne^ 
genoe in which the plaintiff^s own agent was equally impliratadp 
bnl 



Lordfilbn. 
opinion* 



Lord Ettenborough was of opinion^ that it was not competent 
to the plaintiff to attach that blame to the defendant which was 
the common blame of both; and that since the wall had been 
taken down by both, neither could impute n^ligence to the 
other. 

Plaintiff nonsinted. 

Messrs. Soarleti and Comyn^ Counsel for the plaintiff; 4nd 
Messrs. Gurney and Mcmmngf for the defendant. 
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CHAPTER IV. 

ON WASTE. 

^ I iMve beea the more tpoclovt coBcendiig iMi leandnf of fvwte^ ftr 
** iMt ifi moit ntctwary to be kaown of all mm.'* 

V»RD Coft« (a)« 

Oh Waste.— Nuisances. — Covenants. — Leases &c. — De- 
Jimtum of Waste. — Great care of our Ancestors as to 
Bmildings, their preservation Sfc. — Various kinds of Waste 
described. — Legal Authorities and Cases.'^I^mishment and 
Kennedies against Tenants ^c. — Nuisances^Various sorts 
ef. — hord Cokeys opinion of — Illustrative Cases. — Cove* 
mmts. — Vcnious, — As to building ^ reparation^ maintain* 
ing ^c. — Opinions, — Illustrative Cctses. — Leases. — How 
binding as to repairs, dilapidations, §'C. 

tV ASTE is a subject of great importance to landlords and On the doe- 
tenants^ and therefore deserving of the most serious attention 
firom the architect, surveyor and builder. Of what importance ^^ Cokf^ 

. . . opinion of its 

Lord Coke thought the subject, his observation, that I have importance. 
taken for the motto of this chapter, and the great space 
that be gave to it in his invaluable Institutes of the Laws 
of Elngland, fully prove. 

Sir Matthew Hale, as absolute a master of the science of sir MaUkem 
law, as ever lived, termed the doctrine of waste ** a great flood ^•'*'»®P*'**<"*» 
of learning" (6), reckoned it as the fifth sort of injury, and 
calls it emphaticaUy, ** destruction."' 

Sir William Blackstone says in his Commentaries (c), that Sir WUHmn 
the fourth species of injury, that may be offered to one's real opiniooT * 



(«) I8t ImX. orig. edit. fo. 54 6.— (6) Hale's Analysis of the Law, 
Thomas's edit. toI. iij. p. toO, ^ 4S. 

(c) Book iii, ch. 14. 



2li •rab.it.] ^ '<^ MVamnIiW! 



?•-» 



He t^eii^dt tb^stoltnt diatiraste is n «poa anA^lSlelitMMMi 
of the ts^tt, either in housee, (irlrich is liie t^ett'UlFyiKb 
IVettue) woodd or lands ; by demolishing not the -tMt|MMI^ 
pronts only, but the verf substance of Ae Aing» tmMil|^ 
rendering it wild and desolate ; which the eommon farw iM(> 
presses Tery significantly by the word vastum\ and that' this 
wutwnk orwaste^ is either Tolnntary or* per in&siy^i 'toe Me by 
afl' acttial knd designed demolition of the lands, wboda'iMi 
houses; the other arising from mere negligence and-wttnlW 
jufficiiOEit care in reparations. . ..f 

]>engD ofthe i^ it ia not my intentbn to dive into this ^* great iflooa of 

iwetent chap* ^ 

ter. leamingy** which, as Lord Coke (a) observea, abouiida.ifidi a 



multitude of condusioos, with manifold diversitieB. between 
cases and points of learning, with a variety almost infinite 
of authorities, ancient and modem, and with odsefidiffi- 
culties only to be conquered by him who £^vee up hiiJwlicde 
soul to its study : — I shall leave it to them whom the s«ib# nobk 
and learned authority calls '' Jurisprudent," embued with (h) 
** die giadsome %ht of jurisprudence, the loveliness 61 temper- 
**knoe, the stabQity of fortitude, and the solidity of justice.* 
I shall therefore in this division of die Treatise^ confiiie myself 
to that practical part of the doctrine ci waste, that 'appertaios 
to landlords, tenants, and students of my own profession* 

Bifferent Lord Coke I c) says there are two kinds of waste', vobadan 

kisdi of waste* ^ ^ j 9 

or actual, and permUsive ; and in this he is foflowed by al 



subsequent authorities. Voluntary waste is an act of 
H&m, as in pulBi^ down a wan,'taldng oAP a; roof and sodh/Bke 
aiHs ; and permissive waste is a matter of omimoM, aa in svA^ 
ing a tenement to fid! into decay, for want of n ^ee as aiyw >jlt» 
rations (<f); botii of which are equally injurious to die pM* 



prietofr of the Inheritance. 



■■'*i'-i 



i- i • . . ■ . . ..;._. , _ :f^ 



(a) EpilofM to hii 1ft Inititate. Tbomsi't edit. toL Ui. p. tSX 



{h) lUd. (tf) Co. f d last. Jb. 145 i. ^ 

(«) 1st Inst, orif • edit. fo. 59 



/ 4 'I • 



Analijfrit ^ ike Ltm. 141 

The foDowing analysis of Ae doctrine of wastea from Sir AMdjnUt^rtiie 
aUUkem Hale's AnatyeU qfiheLaw{m\ will be found not ^'^''*^* 
mAj interesting to the reader, but useful to the student, as 
M» many distributions and heads according to the analytical 
■fltfiod, which he may dilate in his common place book, to 
Ui own great and manifest advantage. 

The fifth sort of injuries, to things real, is woHe or destruc- 
tion. And diis injury is of two kinds, according to these 
lelationsj namely; 

In relation between the owner of the soil, and he that has 
a profit appendre out of it; as estovers, pawnage, &c. 

If the owner of the soil destroys the wood, the remedy 
''Stit by ASSISE. 

'' ' Action on the case to recover damages. 

li'tiii 

-•.3li wktion between the particular tenant and he that has 
r<di4lw reversion or remainder of inheritance; as waste in 
.icioiihiHiaes,^ lands, woods &c. is a disinherison to the &ev£R<- 
\ d ) Hf9PHBjiip who has remedy either, 

-idt{n!S!FBKVBiPrivx, by estrepement, prohibiting waste, whieh 
**.93iisrf^ ) also lies against a tenant, where the land is in suit. Or, 
Ibay ffi *jitlHiaDjAL, by action of waste ; ' 

•ahiji.'»ifr./.Ia the tinbt ; 

a\v \ to the TBNUIT. 

And here comes in a great flood of learning: 
^"wn^mAr What shall be said of waste: .. '..0 

Un Y^f 1^ ^.IVhen, and against whom it lies &c. 

eilAl4i BitboQgh under this title of wrongs, wUhoui retmmal 

JldlgfUfeesUm, I have hroi^^ht in remedies of assize &c. which 

4lpiya; auppoaes a dispossession, yet really it is no dispossession 

4fi^tbfiffii biases before instanced, because they concern things 

meorpareal; wherein, though the par^ may admit himself 

dSsseised, it is but a disseisin at election^ and rather made a 

disseisin by his bringing an assize, which a wrong-doer shall 

not dis|mte^ tium truly so. 



.// .\j 
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Whereiftwitte 
IMv be com- 
mitted. 



WAftn» MjTB Lord Coke (a), may be done in hou«t^ bj 
pulling or prostrating them dovDt or by suffering the aw^^tf:; 
be uncovered, whereby the spara or rafters^ phuichen ffn^ 
other timbers of the house are rotten. But according to l^Moff* 
ease {b\ tried in the Court of Common Pleas, Easter T«[|if 
9 James 1, the bare suffering them to be uncovered, wMie^fl 
rotting the timber, is not waste. Converting two chamben 
into one, or i eonverMo, is also waste, as decided in Grmei 
ca9e{,c), Hilary Term, 4 James 1. 



ExampU 
waste. 



of If the house be uncovered when the tenant cometh in, ^ayl 
Lord Coke (J), it is no waste in the tenant to suffer the same 
to fall down. But though the house be ruinous at the tenant's 
coming in, yet if he pull it down, it is waste unless he re^e^pfy 
it again. If a house built de novo was never covered in, kji 
not waste to abate it ( e). So if the house was ruinous at d|e 
commencement, and he suffers it to become more ruinous^. fiji 
waste. So it is if he permits the walls of his house, pr j^ 
chambers thereof to be decayed for want of plaisterii^, ^^'^V!^ 
by the timber is rotted, and even, as it appears by a case (/) 
instanced by Mr. Thomas^ in one of his notes to Coke's Ffrsl 
lustiimie, although the timber be not thereby rotted. So also^ 
it will be waste, if the walls are suflfered to be decayed, ifc^oai^ 
the timber was in decay at the commencement of the lease {j[^ 



Of her ex- 
aoiples of 
waste. 



So, according to a case in RoUe^t Reports (A), it wiH bfl 
waste, if the lessee of a house pulls down the bouse and if- 
builds it less than before ; or if he rebuilds it larger to d|B 
prejudice of the lessor, for it is more charge to repair. Oi>,JJf 
he altera the house to the lessor's prejudice; as if he cohtciCs ^ 
parlotur into a stable (t ) ; or if he converts two rooms into one; 
for if it might be for the lessor's advantage, it may be shewn 



(a) Ut !■«. erig. edit. fi».5S«.— 
nowM's edit. vol. lii. p. ISS. 

(I) fiale's MSS.^Rargrave, a. S. 
fb.53«. 

(OlbM. 

(d) ist last. fo. 53 a. 



(0 Itl Inst. fo. 5S«. 

(f) RoBc^t Rep. vel. 11. p. B17. 

(S-) Conyn's Digest, tit. Wi 

(k) Val. il. p. ei5. 

(t) KeUp.sa. 



Ancieni Jthfe ijf Law. v^ 

to the eodthiry. Or iF he eonr^Hai one ht^ri^'ixmm^ tjS IStf. a 
yter ibfo two or more dwellmg-houcies, which let Cor SXHU. n 
i^f it b waste in kw» as shewn in the case of Colev. GPeen (aX 
(Sraidk as a case of great importance in the doctrine of wastes 
tf ittaeh worthy of attention from the student) because of the 
MBMudon of the nature of the thing, and of the evidence. 



^ ' * 



^» ' 



A3m6, if glass wmdows (though ghxed by the tenant him- 
■eif ) be broken down, or carried away, it is waste, for the glass 
is part of his house. And so it is of wainscot, benches, doors, 
%{iidow8, furnaces and the like, annexed or fixed to the house, 
tidier by him in the reversion, or the tenant. 

' Itls said, that a tenant for years during his term may take 
iMy difanney-pieces and even wainscot, if put up by hinv- 
fliftf (A). It will be well for the student to observe there the 
dbtfoction taken as to fixtures between the several cases of 
Mfr and executor, of tenant for life and him in remainder, 

ii^ of landlord and tenant (c). 

■■ A. ■ 

- The old rule, says Mr.J.H. Thomas {d), that whatever 
ib'teilexed to the freehold, becomes part of it, and cannot 
m' removed without doing waste (tf), has been relaxed in 
Uhr tiAies, upon motives of puUic policy, as between two de« 
•criptions of persons, that is, landlord and tenant, and tenant 
§Sk Wb or in tail, and the remainder-man or reversioner. 1st, 
jfti tiMween landlord and tenant, it is now admitted, that the 
ttttet' may, during the term, take away all such cbimoey- 
fBtfd^, wainscot, &c. and all such things necessary for trader 
y-fc il fe w iq g vessels, coppers, fire-engines, cyder-dnills &e« (/) 

a*»';. —————— 

(«) Vide Appendix, No. XXXVI. Herlakenden's cue, Co. Rep. part it. 

(^) Atlu Ch. Rep. voi. i. p. 477; 64a. Day v. Bisbitch, Cro. Elis. 574. 

sad lb. Tol. lii. p. 13. Lord Darley v. AKIoitb, HoU S^ 

(tf) Hsrg. note 6, ta Cok«'t itt Inst* Cave o. Cave, Vem. voL iL p. 60S* 

lb. 5$^ CotUBg v. ToffaaU, BidJ. N. F. 34. 

(d) la Mt edltioa sf Coka't Itt Int t. (/) Ex parte Qoincey, Atlu vol* u 

^«L M. p. 9S4, Bote 3» * p. 477. Dndley v. Ward, Aflii^..il3. 

(•)Sopra, as«. Bfo. Waste, pi. BnlUN.P.Sd. 

tOi, 143. Cooks'! case, Moor, Hff. 
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as he has hhnself had put up or erected (a). But if he renoit 
them o/ter/A^ltfriM, he win he a trespasser (6). Sd-Ashetweca 
tenant for life or in tail, and the remainder-man or reverrioiieri 
it is also admitted^ that the former may remove fire-engineSi 
cyder-mills, coppers &c. which he has erected, and thereby 
not only enjoys the profits of the estate, but likewise canifll 
on a species of trade. And if he does not remove them in Ui 
life-time, they go to his personal representative (c). The fuk 
however still holds between the heir and executor (il);^ftf 
though in an action of trover by an executor against an heir 
for a cyder-mill, tried at Worcester, before Lord Chief BaMt 
Gilbert^ his Lordship was of opinion, that it was penoMl 
estate, and directed the jury to find for the executor; J9i 
Lord Mansfield has observed, that that case, in all probabiEty, 
turned upon a custom: and, it seems to be now fiilly eito- 
blished, that where no circumstance of this kind arises, tlie 
rule win still hold in favor of the heir(<?). It may be fiirdMr 
observed, that there appears to be a distinction between an- 
nexations to the fi-eehold of buildings for the purposes- of 
trade, and those made for the purposes of agrieulture and 
better enjoying the immediate profits of the land, in favor of 
the tenant's right to remove the former (/) ; in which case it 
was determined, that a tenant in agriculture, who had eiec lri 
at his own expense, and for the more necessary and convenieril 
occupation of his farm, a beast-house, carpenter s shop, eavt* 
house, pump-house and fold-yard, which buildings were tt 
brick and mortar, and tiled, and let into the ground, coaU 
not remove the same, though during his term, and although 
he thereby left the premises in the same state as when he en- 
tered. But with respect to annexations to the fireehold of diHI 
nature for the purposes of trade, the rule is in favor of tiie 
right of the tenant ; that is, where the super-incumbent bdld- 



(a) Poole's ease, Salk. voL i. p. 368. (e) Lawton v. Lawton, Hoi. Bliu 

(fr) Ibid. vol. L p. t59, n. Ati^. toI. ili. p. IS, ■. 

(c) LawtoD 0. Lawton, Atk. vol. iii. East's Rap. vol. iii. p. 53. 

p. 13; and this Treatise, ante, p. 117, (/) See the case of Elwca v. Mav, 

ct seq. and 144. East's Rep. vol. iiL p. S8{ and Ihli 

(d) Poole's case, snpra. Ex parte Treatise, ante, p. 137, et aeq.. aid 
Qoincey, ante, pp. 130, 143, and 173. p. 149." 

Dudley o. Ward, BalL N. P. 34^ ^ 



By TemmU. t . ^ 3^ 

IT kcrected as a meie accessary to a penonal chattel, « an 
gine: but where it is accessary to the realty, in can in no 
8ft be removed. 



■I 



ThoHgh there be no timber growing upon the ground, says 
vA Coke{a\ yet the tenant at his peril must keep the 
iMea firom wasting. This is another proof, if any were want- 
ed among many, of the care which our ancestors took, for 
lat Coke himself (i) says the law doth favor, the supportation 
■hofcisea of habitation and use for mankind. This great 
pyari appears to have had some knowledge of and love for 
iUleoture, which he probably acquired from his illustrious 
ImiapoFary Sir Henry Wottan, for in his discourses we often 
raiftfa phrases and comparisons drawn firom that art; for 
tanoe, the epOogue to his Fourth Institute, wherein he 
mi'*' and for that we have broken the ice, and out of our 
ki> jndvstry and observation, framed this high and honorable 
\Uiing at the jurisdiction of Courts, without the help or 
iheraQce of any that hath written of this argument before," 
baD heartily desire the wise hearted and expert builder (jus- 
b baing archiiectoniea virtus) to amend both the method or 
Hbanity, and the structure itself, wherein they shall find 
igg want of windows f or sufficient lights, or other deficiency 
li^iorchitecture whatsoever. And we will conclude with the 
Mioam of that great lawyer and sage of the law (Edmund 
mdenjt which we have heard him often say, '* Blessed be 
fjpiending hand.** 

i|9,a]ao in his Third Institute he has devoted a considerable 
r^ifjfn'of a chapter (c) to the subject which he has treated 
h.his usual learning and acuteness. As the subject is so 
niijne to the matter before us, and as his Third and Fourth 
ititates are not in every general or architectural library, 
have given the paper, as very usefid and curious, in the 
ipaid]x(</). 



li)Go. lstIii8t,fo.&Sff. («) Co. 5d Inst. cap. juriL ^* Of 

[h)¥k'hmu Biiildliifk'* 

(d) App. Ko. XXXVIIL 
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Barning a Bumiqg the house, hy ae^igence or mischance wasg in Lord 

waste. ^"^^^ ^ Coie*n time, considered fraste 5 but now by the statute of the 

6th of Anne, as more fully discussed in page 205 of this Trea- 
tise, no action wiQ lie against the tenant. 

Building a Dew If a tentmt build a new house, says Tuord Cole, and dtei 
caseSTwaiite."' several statutes and other authorities (a); and if it fisdl down 

by tempest, or be burnt by lightning, or prostrated by enemies 
or the like, without default of the tenant, or was ruinous at 
hb coming in, and fall down, the tenant may build the same 
agah), with such materials its remain, and with other timber, 
which he may take growing on the ground for his habitation, 
but he must not make the house larger than it was (6). If 
the hettse be destroyed by tempest, the tenant must in coo- 
Temeol time repair it ( c). 

If the tenant, continues Lord Coke {d\ do or suffer waste 
to be ddne in houisies, yet if he repair them before any action 
be brdught, there lieth no action of waste against him, but he 
cannot plead, Qudd turn Jbcit vastum^ but the special maimer. 
A wall uncoveted, he says, when the tenant cometh in, is do 
wiBste, if it be suffered to decay. 

General rule It is a general rule, says Mr. Thomas, in a note to his New 
waste.' and excellent Arrangement of the First Institute {e), that waste 

which ensues from the act of God, is excusable; so that if a 
house falls in consequence of a tempest, lightning &c. the te- 
nant shall be excused in an action of waste. But where a 
house is uncovered by tempest, the tenant is bound to repair 
it within a reasonable time, before the timber grows rotten (/)i 



(a) 4f £. 5. SI .—49 E. S. f .— 9 H. 6. (c) 1 S H. 4. 5. Judge Hale*i MfiS. 

6f.^l7 £. S. Wast. 118. Hob. S34. (d) Co. lit IniUfo. 55c. 

Rolle's Abr. toI. ii. pp. 814, 815, 820. (0 Vol. ML book ii. ch. liii. p. tS7. 

lb. vol. i. p. 507. cont Mo. 7. note F. 

(6) Cokc'i 4tb iBit. fo. 63. Hei^ if) KoUc'i Abr vol. Ii. page 8t0.— 

lakendeo'i caM, 43 £. S. 6.^^96 E. S. Brooke'i Abr. tit. CoaditioD, p. 40-— 

IS^l 1 H. «. SS. f* IS H. 4. 3S.^ IS Coke'i Rep. part x. fo. 159 *. Co. f* 

U. 4. 5.^-tS U. 6. 18.— 19 &«• W«rt» lait. fo. 90S. Com. Digait, f ol* ^ 

ao. P« 5S5. 



Canvernem (^ Property. )47 

So if the iMuski of a riTer are destroyed by n f udden floodj it 
it not waste; but it has been determined, that if the banks on 
such a River as the Trent, for instance, are unrepaired, it ia 
waste; because the Trent is not so violent, but that the lessee, 
by bis industry, might well enough preserve the banks, and 
make the water run within its bounds (a). 

Lcnrd Coke^ says again (6), that if the tenant convert arable Conversion of 
land into wood, or i converse^ or meadow into arable, it is ^^'^^J|u?^ 
waste, for it changeth not only the course of his husbandry, 
but the proof of his evidence. And this rule, says Mr. Tho- 
Ma#t in a note on this passage, holds, although the conversion 
be for the advantage of the lessor ( c). So in a late case {d) 
it was held, that in an action of waste, on the statute of Glou- 
cester, against a tenant for years for converting three closes 
of meadows into garden-ground, if the jury give only one 
futhing damages for each close, the Court will give the de- 
fendant leave to enter up judgment for himself. But it is to In actions of 

^^v^ks^^k el%^ft 

be remembered, says Mr. Thomas {e\ that the decision in this uiing waited 
case was grounded upon the peculiar nature of actions of J[^ "eiJ^'ji 
waste, whereby the thing wasted is to be recovered as well mages, 
as damages; and refers us to the case of Pindar v. Wadi* 
warii (/). 

By several ancient statutes (jf) it is enacted, that digging 
tor gravel, lime, clay, brick-earth, stone or the like, or for 
mines of metal, coal or the like, hidden in the earth and were 
open when the tenant came in, is waste, but the tenant may 
dig for gravel or clay for the reparation of the house, as well 
aa he may take convenient timber trees. 



(«) Mod. Rtp. p. €9, pi. 187. Cm. (e) Thomas's Coke, 1st Inst. voLIU. 

INg. pp. 68, 69. p. Ul, lu L. 

(») Co. I8t Inst. fo. 53 b. (/) East's Rep. vol. il. p. 160. 

(o) Dyer's Rep. fo. 35 b. Hobarf s (f) tf H. 6. 18 ».— 9 E. 4. 35. — 41 

top. p. S94. Leonard's Rep. p. 175. E. 3. Wast SS.— 17 E. 3. 7.-9 H. 6. 

^ (d) The Oovemors, &e. of Harrow 66«— t H. 7. 94. Fits. Nat Br. 59, n. 

BchM o. Aadtrtoo, Homo. * Pntt. aad t49c. SO £. 3. Wast SS. Rolle's 

UL ii. p. 86. Alnr. voL IL pp. 815, 816» 



248 CHAP. IV.] OM WASTE. 

Waste properly, says Cote {a), is in honsesy gardens and 
timber trees (i); and if the tenant cut down tittiber trees^ev' 
such, as by the aforesaid rule of building, are accounted tim- 
ber, it b also waste; and if he suffers the young germins to be 
destroyed, it is destruction ( c )• ' * ^ ' ' ' 

Dmible waste. By sundry ancient statutes (cI) cited by Lord Coke in bis 

first Institute ( ^), if the tenant suffer the houses to be wastoi^ 
and then fell timber to repair the same, it is double waste; ' 

By other authorities, also cited by Lord Coke{f\ the le^ 
nant may take sufficient wood to repair the walls, pales, fenefes^^ 
hedges and ditches, as he found them, but he can make iW 
new; and he may take sufficient plough-bote, fire*bote and 
other house-bote. 

He also says, if a tenant cutteth down trees for reparations 
and selleth them, and after buyeth them again, and emphiys 
them about necessary reparations, yet it is waste by the ven- 
dition: he cannot sell trees, and with the money cover the 
house : But in a case, which I have referred to in Chapter II. 
page 159, of Withers v. The Dean and Chapter of Winchester 
and others^ Lord (Chancellor) f/c/on, held, that landlords may 
sell trees growing on the land of their tenants and apply die 
proceeds instead of the timber to the purposes of the co- 
venants. 

In many cases, continues the same great authority, a tenanC 
for life or years, may fell down timber to make reparations, 
albeit he be not compellable thereunto, and shall not be pu- 



(«) Istlmtfo. 5d«. bailding for the habitation of maa, 

(6) His Lordship, with that care or the lilie, are all accounted timber, 

that I hiTe before meDtioocd, enn- (c) tf H. 6. If a.— 9 H. 6. 1. 66.— 

neratea oak, ash and elm, as beini; 11 H. 6. 1. Fitz. Nat. Br. 59 ak 

timber trees m aU places, and io coon- (4) 44 E. 3. 44.^20 £. 3. Wast. St* 

tries where timber is scanty, beech Fiti. N. Br. 59 b. 19 £. 5. Wait SO. 

and any other tree^ that fire converted (e) Fo. 53 b. 

hj the custom of the country, to (/) Ibid. 



niflhed Soft- the same in any action of waste. As if a house be 
TuinQi]#.«t the time the lease be made, if the lessee suffer the 
hoaae to &U down he is not punishable^ for he is not bound 
by Uw to repair the house in that case (a). And yet if he cut 
down timber upon the ground so le^ and repair it, he may 
wen justify it; and the reason is, thai the law doih favor the 
aupportation or maintenance of houses of habitation for man- 
kind. But by the statutes of the 4th £dw.3. Wast.22. and 
the 44th £li& S. 21. though there be no timber growing on 
the estate, yet the tenant, at his peril, must keep the houses 
from wasting (6). And therefore if two or more joint>tenants 
<ir tenants in common be of a house of habitation, and tiie one 
win not repair the house, the other shaU have by the law a 
wilt d€ reparaUone faciendd, and the writ saith, ad susien' 
imiianem ejusdem domUs ieneatitur{c). 

, So it is if tiie lessor by his covenant undertaketh to repair A lessor agree- 
the.houseq, yet the lessee (if the lessor doth it not) may with and wiiTooi do 
the timber growing upon the ground repair it, though he be '^* the legal 
not compellable thereto. But, says Mr* Hargrove f in a note 
on this jpassage, if the lessee covenants to repair and doth not 
lepftir, waste will not lie; and cites as authorities Sir Matthew 
HaUs Manuscripts, 29 £. 3. 43. 21 H. 6, 6. and Dy^'s Re- 
p.198. 



In the same manner, continues Lord Coke, if a man make 
a lease of a house and land without impeachment of waste for 
diO house, yet may the lessee with the timber upon the ground 
repair the house, though he may bitterly waste it, if he wiU; 
and so in many other cases. 

Concerning the expression, ^ vrithout impeachment of waste" Eiplanation 
Mr. Thomas explains it in his edition of Coke{d) as foUows: ' 



(«) AlthoDgh lie is not boand by modrn* «f cowaiiio tuuwH legem* 
hm to repair in such a case, yet if he (6) Liber Assit. 38. 1. 
eoTcnant to repair, be most do so, for (c) For copies of these writs, fide 

covenants oTorcome the law, as is ob* Fitiberbert's Natnra Bretiiun. 
served in page 169, of this Treatise, {€) Vol. iii. p. 151, note B i. 



SSO CHAP. IV.] ON WSWtE. 

^ Smms impeaekmmt de weutJ" Is lAttletoifn expression, tad 
absque impetiiione vasii, withoui impeachment of waste, dtose 
of Cote, on which he has commented. 

Without im- Where estates are limited by express words, Ais clause, 
of waste. ^ without impeachment of waste,** is usually inserted in the 
instrument creating the estate. Formerly it was held, &at it 
<mly exempted the tenant for life from the penalties of the ate* 
tute of Marlbridge, and did not give the property of libe 
thing wasted. But it was afterwards determined, that tfiese 
words also give the tenant for life power to cut down all sorts 
of timber trees, and to convert them to hb own use (a) ; and 
also, that where timber, parcel of a building, or timber trees 
were blown down, they became the property of the tenant Ibr 
life ( A )• But this clause does not enable the tenant (or fife ts 
commit waste maliciously, by pulling down houses, or cutting 
down timber whieh serves for ornament or shelter, orwUdi 
is not fit to be felled ; for in that case an injunction will issue 
to restrain his legal right (e). 

If a testator, continues Mr. Thcmas, or author of the deed 
creating the tenancy for life, has planted for ornament, thcyi^ 
his taste be very disgusting, yet the taste of a testator, Hioe hii 
will, is binding, and the Court will not permit a tenant for fife 
to destroy plantations so intended for ornament. The prindple 
has been extended from ornament of the house to out-houses 
and grounds, and to plantations, vistas, avenues, and to aO the 
rides about the estate for ten mfles round, but it is not a sof- 
flcient ground for an injmiction that the trees are ornamental, 
not to the estate upon which they grow, but to the surround- 



(«) Lewis Bowle^i ease, Co. Rep. BacoD*s Abr. Gwinimli edit. voL viL 

part xi. p. 79. Ves. Rep. voL i. p. 965. p. t89. Atk. Ch. Rep. vol. lit. p. SIS. 

(6) Pyoe V. Doo, Term Rep. vol. i. Rolt v. Lord SomervHle, Eq. Ca. Abr. 

p. 55. vol. U. p. 279. Aston v. Aston, Yes. 

(c) Vaoe V. Lord Bernard, Vem. Rep. vd. 1. p. S64. StraUiaiore •• 

Rep. vol. ii. p. 758. Term Rep. vol. i. Bowes^. Brown's Chan. Cases^ voL i* 

p. 55, n. PocUington r. Pocbliaston, p. 88. 



Equiiy mil reiirain Waste. H6l 

eoiioti7(a). Audit has been determined, that it is not 
to cut timber, where necessary for the growth of the 
imclerwood in which it is situated (6); neither is it waste to 
cot timber merely ornamental, unless it was planted and grow- 
ing for ornament, such as vUtas and avenues (c). This prin- 
caplc, howeyer does not, it seems, extend to a wood coTering 
ikirijf qi^ee (cf) ; but it does extend to prevent the cutting 
down of trees planted for the purpose of excluding objects 
from view ( « )• And equity wiU not only restrain a tenant for 
life from doing further waste, but will direct an account of the 
waste done, and that the money produced by such waste be 
laid up for the benefit of those who succeed to the estate (/)• 
And as at law if legal waste be committed, and the party dies, 
an action for money had and received, lies against his repre- 
sentatives (jf), so upon the same principle, equity, in oimilar 
cases of waste, the party must, through his representatives, re- 
fund in respect of the wrong which he has done* This doc- 
trine was held by Sir Thomas Plttmer, when Vice Chancellor, in 
the case of The Marquess ofLansdowne v. The Marchioness of 



(fl) See Uie case of tbe Marqaess of other DOte to the First lostitate % for 

Ihiwmhrre v. Lady SandersoD, Ves. the injnry done by his testator in eot- 

Bcp. Yol. ▼!. p. 110. ting down another man^ trees, beeanse 

• (4) Bargess «. Lanbe, Yea, Rep. meiU penmoUs wutnhur c¥m pert tm A ; 

yoL &vL p. 179. Knight p. Dnplessis, yet lie sliali l>e liable, in an action for 

lb. vol. ii. p. S61, money had and received, for the be« 

(0 Bargess v. Lambe, Yes. Rep. nefit arising to bis testator from the 

mA. zfi. p. 183. valne or sale of the trees. See the 

(^ Ibid. p. 185. cases of Hainbly v. Trot, Cowp. Rep. 

(#) Day «• Merry, Yes. Rep* foU p. '376. and the Marquess of Lans- 

xi'u p. 375. dAwne v. The Dowager Marchioness 

(/) Maddocks's Rep. vol. i. p. 136. ofLansdowne, Maddocks's Rep. toI. i. 

WiUUun8v.TheDakeofBo]ton,Peere p. 1S9. It is nownsna! to insert in 

Williams Rep. Tol. ill. p. S68, n. leases express cofiaants to repair, 

(g) According to Lord Coke's Se- upon breach whereof by the lessee in 

cood Institute, though the term goes bis lifetime, an action of eofenaat 

to hia ezeeator or admhiistrator. Bot wiU Ue against his execnton or adad- 

teofh the executor shall not be nistrators. 
dmiysable, says Mr. r fc sw at , in an- 



« Vol. iii. psge S44, note O. 
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.«.ctf Jing note. In which caae 

^ representatives of a deccasei 

. .. iuient of waste, for an accoun: 

,v. bv him, and for relief, was over- 

Without J Lhe doctrine as to equitable irastc\ 

Sf^'i"' ..v.Liuled(6),) a tenant for life unini- 

- .fcc liberty to cut timber generally, treal- 

..^tike manner, independent of the eflect 

, uie place (c); there being no such law in 

... made by P/tilip le Belle, King of Trance, 

^eucury, which made it penal to cut a tree, 

... jvur sa beaute {d). 

.i :^c given by the words " without impeachment 
> annexed to the privity of estate, and if the estate 
^.v, J'.^ confirmation or otherwise, it is gone (c). And 
^ s. lessee, without impeachment of waste, says the 
..^ii autiiority {J\ is not good, if it is not by deed; nor, 
V uot by the same deed by which he leases; for, by 
^.iv% divd it amounts to a covenant {g ). Where the clause 
...•isHit impeachment of waste " is restrained by the words 
wvpt voluntary waste,** the tenant is punishable fur wilful 
^. «.««%'. and has no interest \i\ the thnber, otherwise than the 
«M»>u and shade and necessary botes (/«). And where estates 
.»\* lU^vised with partial powers of connnitting waste, the Court 
%ft;U interpose to restrain the devisees from abusing such 
IHtwers ( i ). So in case of tenant for Ufe, without power of 
cummitting waste, remainder to another for life, without im- 
peachment of waste, remainder in fee; the Court will not 
MuiTer an agreement between the two tenants for life to commit 
wastej to take place against the remainder-man ; before the 



(a) See tlie cane of The Bishop of (/) Co. 9d Inst. fo. 146. 

Vinchester r. Kuight, Peerc WillianiSy {g) Rolle's Rep. vol. i. p. 183. 

vol. i. p. 407. (A) Per Lord Hardwicke, Dickiiis*s 

(6) See Vesey's Reports, voL xvi. Chan. Reports, p. 188. 

p. 185. (t) Hewitt o. Hewitt, Ambl. Rep. 

(c) Ibid. p. 508. Chamberlai ur. Dummcr, Bro. 

(d) Madd. Ch. Rep. vol. i, p. 117. C'h. Kep, vol. i. p 66. Ibid. vol. iii. 
(€) Coke's Rep. part xi. fo. 83 6. p. 649. 



Wk6 Uahle for. 9j9 

tine come* when the second tenant for Kfe*8 power cofa- 
ittenoes(a). 

Accordmg to Blachstone{b\ we find, that by the feudal ^^^'JJJ^i^ 
law, feuds being granted for life only, that the rule, that all for waste, 
feudatories were punishable for waste was general for allvassals 
or feudatories (c). But in our ancient common law the rule 
was by no means so large ; for not only he that was seised of 
an estate of inheritance might do as he pleased with it, but 
also waste was not punishable in any tenant, save only three 
persons; namely, guardian in chivalry, tenant in dower, and 
tenant by the curtesy (ef); and not tenant for life or years. 
And the reason of the diversity was, that the estate of the 
three former was created by the act of the law itself, which 
therefore gave a remedy against them ; but tenant for life, or 
for years, came in by the demise and lease of the owner of 
the fee, and therefore he might have provided against the 
committing of waste by his lessee; and if he did not, it was 
his own defauh. But in favor of the owners of the inheritance, 
the statutes of Marlbridge {e) and of Gloucester (/) provided 
that the writ of waste shall not only lie against tenants by the 
law of England, (or curtesy) and those in dower, but against 
any farmer or other that holds in any manner for life or years. 
So that, for above five hundred years past, all tenants merely 
for life, or for any less estate, have been punishable or Hable 
to be impeached for waste, both voluntary and permissive ; 
unless their leases be made, as sometimes they are, without 
impeachment of waste, absque impetiiione vaHi; that is, with 
aiirorision or protection that no man shall sue them for waste 
committed. 



(m) See the eases of Robinson «• Blackstone, whether waste was pa- 

littoo, Atk. Ch. Rep. vol. lii. p. SIO. nlshable at the common law in tenant 

Garth v. Cotton, ib. p. 755. by the curtesy ; and cites, In corro- 

{h) Com. vol. il. p. S8S. boration, Registr. p. 7t. Bro. Abr. 

(ff) ** Si Tasallns fbudom dffMpa?erit, tit Waste, p. 88. Co. fd Inst. fb. SOI* 

sat losigni detrmiento deterlns fecerit, (e) 5f Hen. S. c. f S. 

prifabitnr.^ Wright, p. 44. (/) 6 Edw. 1. c. 5. 

(d) It was however a doubt, says 



CHAP. IT.] ON WAMW' 

' This dtuse !n i hkse, says Blaci$i<nUf{a), ^naUea tte tt- 
ntcnt to cut down trees^ open mines and the like; but it St Md. 
not to extend to aUow destructive or mcJicious waste, sucti as 
cutting down timber wlucb serves for the shelter or omaiieiit 
of Ae estate (6). 

A tenant in ta3 after possibility of issue extinct is not' is-' 
peachaUe for waste; because, 9ays Bhcistone(e), his taiJiit 
was at its creation an estate of inheritance, and so not widUn 
the statutes (cl). Neither does an action of waste lie for «( 
debtor against tenant by statute, recognisance, or AegSt; uih 
cause against them the debtor may set off the damages in m^ 
count: but it seems reasonable that it should lie far the reoJt^ 
shner, expectant on the determination of the debtor^s d^ 
estate, or of those estates derived from the debtor (e). 

The pooiAb- The punishment for waste committed was by common lk#^ 
ftHtare aod ^'^ ^® statute of Marlbridge only single damages (/), eiiS&0 
^•™««^ in the case of a guardian, who had forfeited his wardahip^^JF 

by the provisions of the Ghreat Charter : but the statute'' bF 
Gloucester directs, that the other four species of tMUMr 
should lose and forfeit the place wherein the waste in ' ismt^ 
mitted, and also treble damages to him that hath the iidiMil>^ 
ance. ^*rru,.^ 

Thd expression of the statute is, " he shdl forfeit the MiGig 
which he hath wasted,'* and it has been determined (A), thi^- 
under these words the place is also included. And if waste'lMJ) 
done sparsim, or here and there, all over a wood, the wbcA^ 



(«) In a nelite the fbregoiiig pat- Peers, ib. vol. I. p. 591. A«i. fte|^? 

laf e, book ii. chsf . KtUL vol. ii. p« sas. , ^ 

(A) See the cases of Vaoe t . Lord (c) BUckst Com. book ii. ch. x? iii. 
Bernard, for committiiDf waste ^ be. (d) Co. tst Inst. fo. S7. RoUe's Ak 

ginning to poll down Raby Castle, vol. U. fo. 8S6. SSS. 
Tern. Rep^ vol. Ik p. tSS. Paeking- (c) FMi. Nat. Bret. lb. 59. 
too 0. Packington, Bm. Abr. voL v. (/) Co. Sd last. ib. t%€. 
p. 491. Rolt o. Lctid SoaienrUla^ Sq. (g > Ibid. SOOr ' l> 
Ca. Abr. vol. U. p. 769. Aston o. As- (ib) Ibid, 90S. 
ton, Viner, yoI. i. p. t64i Peers e. 



Axtimjar. V. r. . 96k 

ftppct. *1^ ^ ^^^^fco^rered ; orif loseTeral rooms of &lioi]je(0) 
At whole house shall bt forfeited ; becsuae it is impracticable 
fir t|ie reversioner to enjoy onljr the identical places wasted^ 
M^&on lying interspersed with the other. Bat if waste be done 
In onJy one end of a wood, or in one room of a house (if that 
Ma be conveniently separated from the rest), that part only (6) 
is^the loeui nasMus, or thing wasted, and that only shall be 
fivCpited to the reversioner. 



( . 



It is- provided also by the same statute (c) which enumerates Other pro^i- 
due. several tenants against whom an action of waste is mam- glatuteas to 
tapiaUe, *' that a man from henceforth shall have a writ of vraste. 
W||p|a in the Chancery agunst him that holdeth by the law of 
IjSwjgland, or otherwise for term of life, or for term of years, 
«r ft woman in dower. And he that which shall be attainted 
of waste, shall lose the thing which he hath wasted, and 
iQOieaver shall recompense thrice so much as the waste shall 
1)Ci4tued at. And for waste made in the time of wardship, it 
ahuU^be done as is contained in the Great Charter; and where 
if^ oontained in the Great Charter, that he which did waste 
dfunng the custody, shall lose the wardship, it is agreed that 
hii.fhnll recompense the heir his damages for the waste, if so 
fat^^uit the wardship lost do not amount to the value of the 
damages before the age of the heir of the same wardship. 

nVkt real action of waste, says Sir WUttam D. Ewms^ in his Disnse of ths 
annniged Collection of Statutes {d\ has so entirely fidlen into ^^^ 
dMMtt^' that the case of the Governors of Harrow School ▼• 
Attihriom{e) is probably the only instance of it remembered 
by Iftwyers now living. The action on the case, he says, in the 
Batare of an action of waste, is now commonly substituted for 
dltjftiMisbt remedy, and will lie bet?reen persons bsiween whom 
die proi)er action of waste is not maintainable ; but in the case 



(fl) Co.iatIaiUfo.54«. sTf: (if) Note to Uie befors-MO rtiim d 

(*) Co. Sd iMt lb. SM. ttstate^ voL L p. 19S» 

(€) Stetate of Olonceitir, 6 JBiw. l. (#) Bo». di Pal. toL IL p. S6. 
e.5. 



2^ CHAP* rr.] ON wAtn. 

» 

of GiUan v. WeUs{a\ which was an acti<m on the caa^ h 
the nature of the ancient writ of waste (6) against a penM 
who is stated in the Report to haTO been tenatU at will, to At 
plaintiff^ but who was de8cryi)ed in the declaration as hoHing 
^ for a certain term not yet determined." The it^uriea pravtd 
amounted only to permistkfe waste, and Sir James Mim^M, 
Chief Justice of the Common Pleas, nonsuited the -pUHliflb 
saying, " that although an action on the case might be iBai» 
tained against a tetuini ai wUlf yet he had never known lui In- 
stance of such an action being maintained fior 
only. And on a motion for a new trial, his LordsUp: 
that an action on the case might be maintained for m^mlwiMtBt 
but that at common law, if any part of the premiiea wnB^iilifr 
fered to be dilapidated or wasted, it amounted to 
waste, and if that action were maintainable^ suck an^ 
might be brought agunst a tenani ai will, who anuttadta M» 
pair a broken window." i' ( ^ii 

Writs of waste On this case Sir William D. Evan$ (c) observes^ dwIIC'iMs 
ITi^l^^^ authority is admitted to be law, it may render it still necetssiy 

to resort to the ftHiner proceeding. ..,•- ft \\ 

■ .-■.(-. 
Injnnctions ia A more effectual remedy, says the same learned 
fertnai re- on thd Statutes (cf), is in many cases attainable by ii 
^^^y* inequity. In the before-mentioned case at Harrow Sekmi^ 

Anderton ( e) the Court of Common Pleas, upon the aist] 
there cited, gave judgment for the defendant, 
the small amount of the damages, recovered by. the jphiialifti' 



Action of In another similar case, Herat v.Benb(m[f)f the 

Uea^inst a ^^ ^ tenant for yeare, and yet the dedaion was fpcnsm tibat' 



tenant for 
yearn for ] 
miMive watte. 



^^f^re for per- ^^^^ omlba case cannot be maintained againat a ^■■^'H^f*'' 



(a) Bos. & Pul. fol. il. p. 86. New the proTisions of the Statate of Olos- 

Rep. vol. i. p. S90. cester. 

(6)F«rtlieBatBMMdpew«rdrthe (^uMi. 
ancient writ sf waala, tee a tibs6. (e) Aala, paee t5S, aola <•). 
qncnt part of this work. (/) Taunt. Rep. yoI. if. p. 7SI» 

(c) la his before-mentioned note to 



Actions ^fimhpenmssite. ;,«- ^av .9)^ 

jOMj ibr ptnnisahra wasle. It it a Bolilary OMe, andjDHy not 
te^viewed as a preoedent, as the mk there hud dowiit *' ithat 
Mttootion en the case does not lie against a ienani for jv^fv 
itMitf "waste," is oot borne out by the authority cited in sup- 
Ij^eri of it ( a ) whibh only shews, as does Sir Jtunes Mmu^ekTs 
dbsiston^ diat such an action cannot be maintained against 

Mibftiihis case {Heme y.Benbow) the plaintiff declared in 
mtm^iwmd alleged that certain buildings in the defendants oc- 
qii^paiion, were ruinous, prostrate, and in decay, for want of 
wadfal and necessary reparations. The defendant suffered 
jiygiiMint to go by default, and Tery small damages were given. 
■di''.eeNHig aside the inquisition, the Court said, that if that 
could be maintained, a lessor might declare in case 
»t occupying in an husbandlike manner, which could not 
be. That the facts alleged were permUnve waste, for which 
an action on the case could not lie ; and Jlie Countess of 
UtfitwsbsHnfs case was cited in support of it. 

In another action of a similar nature, Jones v. HiU ( & ), it Action on the 

Cftsc will not 

appeared there to be held, that an action on the case would lie agmintt 
HiJia against a lessee for years for permissiTC waste. The ye^for per- 
iMiiagk features of this case are as follow; namely, that an misslTewaite. 
CD the case; in the nature of waste, cannot be supported 
the assignee of a lease, in which the lessee had cove* 
** from time to time, and at all times during the term, 
should require, sufficiently to repair the premises, 
with all necessary reparations, and to yield up the same so 
mft^MpAired at the end of the term, in as good condition as 
Ihe^winie should be in when finbhed, under the direction of 
JUm Mtddletom^'* the lessor's surveyor; upon a breach that 
the defendant suffered the premises to become and be in 
decay and ruinous during a large part of the term, and after 



(«) The beforo-roentioned Case of (k) Teroi Rop. vd. ▼!!. p. S9t : and 
The Csaatsfs of Sbrswsbvry, antt, J. B. Moore's Rtp. toI. i. p. 100. 
pags»f09. 

R 



{ 
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Hie temi urongfiiDy yidded them up in mudi wane order 
condition than when the same were finished under the diree- 
tion of the said John MiddleUm. From which it appean that 
an action on the case will not lie against a leasee for yean fsr 
permissive waste. 



PUintifi^kcase. The plaintiff declared that the defendant had held and 
in connt. joyed divers messuages and two small rooms as tenant thereof 
to the plaintiff, to wit, for the residue of a term ending AM 
of June, 1815, upon certain terms, via. that the detedant 
during hin tenancy, at his own costs, would from time ito liM 
and at all times, when, where, and as often as need or oc- 
casion should be or require, well and suffidently rtfpasr» tup* 
hold, maintain, amend and keep the premises, aod mnvy pilli 
in, by and with all and all manner of needAil and >iiedaaHiij 
reparations and amendments, and the same so well upheld te 
at the end, or other sooner determinadoii of the term>> whick 
should first happen, would peaceably yield up te the 
in as good plight and condition as the same were^ io^i 
finished under the direction of Bifr. John Middldau ; . Iiutr diat 
the defendant, not regarding his duty in that behalf Imt ooie 
triving to injure the plaintiff, whilst the same were in tliede» 
fendant*s possession as tenant to the plaintiff, to wil^ on-ihi 
24th of June, 1810, and on divers other subsequent dbgfs 
before 24th June, 1815, wrongfully suffered the messuage* end 
two small rooms to be, become and continue, and the 
during all that period, and still were ruinous, proalraifie, 
down and in great decay, for want of needful and n 
reparations and amending &e. and afterwards, tm thai; day, 
die defendant wrongfully yielded up to the pkintiff^ did. pth 
mises, so ruinous and in much worse order and conditiottr^bai 
when the Mme were finished under the direction^ MkUkitm 
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Second count. The plaintiff in his aecond count stated, duit the defembml 
had held divers messuages and two small rooms, as tenaat 
thereof to the pfaunttfl^ via. upon certain terms, that the de- 
fendant» during bis tenancy, at his own costs» would firom tint 
to time, and at all times when, where and as often aa need of 
ocGaskNH ahouM he^or lequir^^well and sufficiently repair, up* 



LesMees for Ymt$^ horn far IkMe far. ifiO 

ImJcI, maintain, amend and keep the premises in, by and ynSi 
all and all maiiner of needful and necessary reparations and 
aHMndments ; and assigned for breach, that the defendant, not 
ngarding his doty, but wrongfully intending to injure the 
p la in ti ff) whilst the same where in the defendant's possession, 
aa tenant thereof to the pUuntiff, on S4th June, 1810, and 
aCkar dayv^ wrongfiifly permitted the messuages and two small 
noma to be, become and continue, «id the same during all 
that period^ and still were ruinous, prostrate, fallen down and 
ftt^gieat decay for want oi needful and necessary reparations, 
mA amending, maintaining, repairing and upholding the same. 

: The plaintiff in his third count ayerred, that the defendant Third eonou 
IwU ^e premises as tenant to the plaintiff, upon die terms 
4wt the deCmdant should, whilst he so continued tenant, suffi- 
fl i anrty rspairy aiaintain, support and keqp them:; and he 
^^mtwtdf that' the defendant was and continued his tenant 
tiksMoC from ^th June, 1810, until S4th June, 1815; but 
Aat the defendant, not regarding his duty, did not, nor would, 
whilst he so continued tenant, sufficiently repair the premises, 
bst had neglected to do «o, and, on the contrary, during all 
Aattterm had-suflfered and permitted the premises to be and 
rninousp' prostrate, fallen down and in great decay, for 
iof'jasedful and necessary reparations, maintaining and 
0|^#lding tbft^ same. 

^^arake Aifendant pleaded the general issue. ^^°''^^'* 



.1 
. J- - 



.{This cause was tried at the Surrey Lent Assizes, 1817, before Facts u ap- 
^74 Juatiee DmUas. It appeared that the defendant had been trial, 
the premises under a lease to BoUan for twenty-one 
i^freiii 3Mi June, 1794, wherein the lessor covenanted that 
be would at his own costs, cause the several alterations and 
ItmpfOtemeaU th^i going on under the direction ^f Mr* John 
MUbHekm, with respect to the basement and other stones, and 
dmins of the premises, to be completed before 24th June then 
we%tf and the lessee covenanted that he, his ezecutois, ad- 
jBinstsators and assigns, or some or one of them, would at his 
or some or one of their own coats, from tfme to timei and at 

r2 
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all times during the term, when, where and as often as need 
or occasion should be or require, well and sufficiently lepaiTi 
uphold, maintain, amend and keep the premises and erciy 
part, in, by, and with all and all manner of needful and 
.cessary reparations and amendments whatsoever, and the 
so well and sufficiently upheld, sustained, maintained, repaired, 
imved, amended and kept, at the end or other sooner detef- 
.mination of that demise, which should first happen, would 
peaceably yield up to the lessor, in as good plight and conditioii 
as the same should be in, when finished, under the direction df 
Mr. John Middleionf agreeable to the lessor*s covenant thenin 
contained (reasonable use and wear excepted. ) 

S^'^d^fe^niS^ For the defendant it was objected, that an action up<m Ae 

case could not be maintained for permissive waste, upon wUA 
ground the Judge {Dallas), directed a nonsuit, with liberty 
to move to set it aside, if the Court should be of ophfiion (fail 
the action were maintainable. 



•II" 



Mr. Serjeant Vaugkan now moved to set aside the wnmdi 
and have a new trial. The dictum of Chief Justice, ( 8Br 
James Mansfield), in the case (A Heme v. Benbow (a); tUt 
action on the case lies not, for permissive waste was mefdy 
obitir, and not the point in the case. By the statute of Glou- 
cester, a tenant for years, as for half a year, or a yearfi), 
is liable for waste, and though he be assignee of the term (e). 
And he is liable as well for permissive as for commissive waste. 
And Lord Coke, in his reading on that statute, saith, he that 
suffi^reth a house to be out of repur, is guilty of waste. So, 
** If the tenant suffer the houses to be wasted, and then fii 
down timber to repair the same, this is a double waste ( €^ 
So, ** If a tenant permit a chamber to be in decay for defimk 
of plaistering, whereby the great timber becomes rotten, and 
the chamber becomes very foul and filthy, an action of waste 
lies, for it ( e). So affirmed in eftor." So, '' If a lessee per- 



(«) ADte, page S56. (d) Co. Ist Inst p. 5S 6. 

(6) Co. Sd Inst. p. aos. (0 Rol. Abr. toI. ii. p. Sld, Wall* 



Chief Juiiiee GiiUs^ Deeisian on a Que of. Ml 

mh the walls to be in decay for default of daubmg, whereby 
the timber becomea rotteni an action of waste lies. Newell t. 
O^^^^f^g (a V and, ^' between Sir John Corbett and Sir James 
Siomehouee ( A ), admitted and adjudged, that an action of waste 
liea for permitting the walls of messuages to be in decay and 
unrepaired for de&nlt of danbing and pUdstering ; whereupon 
'no waste done/ was pleaded; and this also was admitted upon 
a writ of error thereon, in the King's Bench." And the cases 
wlieie it has been held that an action on the case does not lie 
finr permissive waste, must be intended of actions against te- 
nants, at will in the true and strict legal meaning of the word, 
not of actions against tenants for years, or from year to year. 
The authorities that support this distinction, said Mr. Serjeant 
Vttugi^nB are collected by the deep learning of the editor of 
SmmderS:{cy And that most able pleader gives a prece- 
dent (il} of a declaration for the very action on the case 
finr i^nittssiTe waste. In KenlUide v. Thomiom ( e ), it was 
held, that the contract does not deprive the lessor of his re- 
medy for waste. And though in Gibson v. Wells (/), it is put 
brotadly in the margin,, that such action does not lie for per- 
misaiy^wastei yeit the case does not support the proposition 
to •. the general extent, for it is expressly therein stated, that 
tha defiendant was merely tenant at wilL 

Chief Justice, Sir Vicary Gibbs, **I do not say whether per- Chief Jnstiee 
missive waste may or may not lie, but it is impossible that it sion. 
should be waste, to omit to put the premises into such repair 
aa A*.B. had put them into. Waste can only lie for that which 
wauld be waste if there were no stipulation, it could not be 
mpate to leave the premises in a worse condition than A. B. had 
put them into. I think that is certainly not waste." 

The rest of the Court concurred in refusing the rule {g )• Rule refmed. 



(d) Rd. Abr. vol. U. p. 816, Wsst. (e) Bla. Hep. vol. U. p. 4. 

pi. 57. (/)Bos. St Pal. New Rep. voLi. 

(6) Ibid. P- ^^ > ^^^ ^nie^ p* t56. 

(0 Wins. Sannd. vol. L 3«3 «, n. 7, (g) Mr. Taunton Miy«, in a note to 

and vol. H. p. «5«, n. 7. this case, that the reporter did not 

{i) Wmt. Saand. vol. ii. t52 e, n. 7. collect whether the Court estptcsaed 
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▼£2itr»iite. A writ uf w^^. H^yv Kir WiBimm 

action, pMi Uy tMuiKlc'd v»i tiM; Gumnnr: jrr 
fore obM'i vrd ^//;, uptMi iIm' «tciittt' o: 
brought b> Ijaiji ifrbu Imtii tlw i 
in reverttioij or rciuuitidrr, «|puuft tin: 
dower, ienuiit by iliv furii^v, ur ic&sd: in 

1*bi» ai;ti«i«i i« mIi»«; itmiiiUiirMibfe. !& 

the WttttuU' «/f Wi>lfilli(r.ii*r <#■;, b}'UIK: 

inheritiUMM' ufjuiimi Miiiiflicr« who 
hoUen in vnmn^m- *l W* woi<i» of tiH^ nsnn' 
two or fMor** «!<; hvht i»«A<;<i, turl'itmtl ir 
things ill f.i^mtnoh, wb«*M'ifi iKifi^ kiioweti ixi 
of tbcnu 4o «,«*/«' i4£¥}iiB< (Im- fiiiudi of tin- otB?:. 
& 6y a writ i/f i$.tiMli»i tftul n tiefi it it 
defendftfit fch^ll i:U*M/kM i-if h<^ i^ udbf* iiii psr: x ^ 
by the hhtsrHf, «f#<J by fb^ viiiTf ontL imc 
neighbours tm^jru mimj uif-il for tlte moqc: in&cK 
grant to tklus fiOtliiii/|/ fi«;rfj bi'fir:«ff6rtL a. txtf 
land and eudi iMkt^r, ifui a« bi« fotrxzier. inL 
if he do cbootii!; 4// iaiM' bi« piprt ifj a filuct 
wasted shall be HMyrtDfA for bi« fiart, a» i: wai 
uiitted the wa«t«. 




The equity* of tlii« fetatut4», nays lilacluiwi t' 
joint-tenants^ but not tr^ €:^/'ffainitu'in ; b«»nK r; tm oi 
CH>-|Hiroeners might Eroilur fMrtition, whcnrpff citwc ic 
thon^ht proper, and thereby the vtntute grre 
nuHly. compelling the ietttyUut either to make 
tftkr Iho place wasted to hi* own niiare, or to pvt aer 
to coniniit any farther wante (e). But theK tesHB ia 



•"ydcciJrd opinioDOD the Mcood aed («) Bta. Com. bwik iL. cl.s» 

third counts on vikidi the ciMPi«l '*> Aote, page f:9. 

^'<« not much diUte, bat wkich had (c> 13 Edn. l. cfS. 

*> reference to the rvpain dose by fdj BU. Com. hook iu. cb.B«. 

^•»Mleu». (^^ Co.tdIart. pv»«S«^ 



Action for. 

and joint-tenants are not liable to the penalties of the statute of 
Gloucester^ which extends only to such as have life estates, and 
conunit waste to the prejudice of the inheritance. The waste, 
however, he adds, must be something considerable ; for if it 
amount only to twelve pence or some such petty sum, the plain- 
tiff shall not recover in an action of waste : nam de mimmis 
nan curat lex (a). 



S63 



This action of waste, says BlaekHone ( 6 ), is a mixed action ; The oatnre of 
pertly real, so far as it recovers lands, and partly personal, so ^u. ^° ^ 
far as it recovers damages. For it is brought for both these 
purposes ; and if the waste be proved, the plaintiff shall re* 
cover the thing or place wasted, and also treble damages by 
the statute of Gloucester. The writ of waste calls upon the 
tfeDant to appear and shew cause why he bath committed waste 
and destruction in the place named, €ut exharetlationem, to 
ibe disinherison, of the plaintiff (e). And if the defendant 
makes de&ult, or does not appear at the day assigned him, 
dien the sheriff is to take with him a jury of twelve men, and 
go in person to the place alleged to be wasted, and there in- 
quire of the waste done and the damages, and make a return 
dr neport of the same to the Court, upon which report the 
judgment is founded (d). For* the law, bbjs Blackgtone{e% 
will not suffer so heavy a judgment as the forfeiture and treble 
damages, to be passed upon a mere default, without full as- 
Bgranfift that the (act is as it is stated in the writ. 



...But if the defendant appears to the writ, and qfterward$ 
mtSkxn judgment to go against him by default, or upon a fUkil 
iUrii (that is, makes no answer, puts in no plea, in defence )^ 
llda amounts to a confession of waste, since, having once ap« 
pcared, he cannot now pretend igaoranoe of the charge* Now 
therefore, the sheriff shall not go to the place to inquire of 
the fact, whether any waste has or has not been committed ; 



(«) Fineh'i Law, p. S9. 

(6) BUu Com. book iiL ch. ut. 

{€) FiU. Nat. BrST. fo. 55. 



(tf) Pophanf t Bep. p. t4. 
(«) Bbu Con. book Ui. ch. xi?. 
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for this is already ascertained by the silent confession of tbe 
defendant ; but he shall only, as in de&ults upon other ao- 
tionSy make inquiry of the quantum of damages ( a ). The 
defendant^ on the trial, may give in evidence any thing that 
proves there was no waste committed, as that the destruction 
happened by lightning, tempest, the king's enemies, or other 
inevitable accident ( 6 ). But it is no defence to say^ that a 
stranger did the waste, for against him the plaintiff hath no 
remedy ; though the defendant is entitled to sue such stranger 
in an action of trespass, and shall recover the damages he has 
suffered in consequence of such unlawful act (c). 

When the waste and damages are thus ascertained, either 
by confession, verdict, or inquiry of the sheriff, judgment In 
given, in pursuance of the statute of Gloucester, c 5, that 
the plaintiff shall recover the place wasted ; for which he has 
immediately a writ of seisin, provided the particular estate be 
still subsisting (for, if it be expired, there can be no forfeiture 
of the land ) and also that the plaintiff shall recover treblethe 
damages assessed by the jury ; which he must obtain in tbe 
same manner as all other damages, in actions personal and 
mixed, are obtained, whether the particular estate be expired 
or still in being (£{). 

Cue 9f a !«• In the case of The Earl of Cardigan v. Montague {e\ 6th 
wlthoaTim-^ June, 1755, a decretal order on the Master's Report; die 
pcachment of J)uke of Montague, tenant for life without impeachment of 

waste, had power to lease, reserving ancient rent where usually 
demised and made twenty-four leases. The Master's Report, 
as to many of the leases, which he reported bad, was submitted 
to. Such as where ancient covenants ** to grind at mills, or to 
pay land-tax,** were not in the new lease ;— where some part, 
not within the power, was included in tbe lease ; where many 
manors were included in the lease, reserving a sum certain as 



(a) Cro. Kep. tMitp. Elis. IS. fo. 9^. td Inst 145. M) H«n. 4. t h. 

(6) Co. I8t Inst. fo. &S «. id) Black. Com. book iii. cb. xif, 

(«) Bull. N. P. ItO. Co. I4tt. (83. (c) Burr. Rep. vol. t. p. i2t. 
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* ' . • 
libe best renf^ which laicT the reniamder-iiiaii under difficuldes, 

to find out whether it was the best rent or not. 

As to fiye of them, which the Master reported to be good, 
exceptions were taken. Their validity turned upon this case. 
The words in the power were, " reserving ancienti usual and 
accustomed rents, heriots, ftooiu and services.** In the former 
leases, the tenants covenanted ^' to keep in repair/* which cove- 
nant was omitted in this. The Lord Chancellor was of opinion 
diat the said covenant was a boon, and beneficial to the re- 
mainder-fnan ; and held these leases void for want of it. Ife 
took some days to consider, and declared he was clear upon 
tfie argument, but took time, because there was no case in 
f/ckoL The more he thought of it, the more, he said, he was 
convinced. The principle he rested upon was, that the estate 
must come to the remainder-man, in as beneficial a manner as 
ancient owners held it. 

Redress for waste, may also be obtained in another way, Aootber tt* 
which is preventive, whilst the former by writ of waste is cor^ ^en^i^V^' 
reethey and it must be allowed that it is better to prevent, ^«*<^* 
tium to cure. This is by a process called by lawyers a writof 
estrepement. 

EsTREPSMENT, says Sir William BlacJcitone (a), is an old By wntof 
French word, signifying the same as waste or extirpation : and J/^""** 
the writ of estrepement lay at the common law, says Lord 
Xkdte (6); after judgment obtained in an action real, and before 
possession was delivered by the sherifi^, to stop any waste which 
Ae vanquished party might be tempted to commit on lands, 
which were determined to be no longer his. But as in some 
eases the demandant may be justly apprehensive that the te- 
nant may make waste or estrepement pending the suit, well 
knowing the weakness of his title, therefore the statute of 
Gloucester (c) gave another writ of estrepement, pendente 
fHacitOg commanding the sheriff firmly to inhibit the tenant 



(«) Bla. Com. book Hi. ch. xlv. (c) 6 Edw. 1. c. 19. 

ifi) Co. 2d InsU p. 328. 
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^ent -vasse. 



tiUf. 'itattaam fio be held, 
vuGhwiii itiijapdm 
-mm it d jiiepiiia rt to pee- 
^cagjc m toI jx* such acdgns 
je jft duoe wfaasrein only poe- 

aidi tbe Iaw« 
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rtT 4<«r«ye»M« will 
tit* plMwtMr 



danuigie^ a writ 

anuK wabifie tfaaB is 
kisat Eber^to 
«Aes tbe sni^g out of 



^ ♦ M ^*Hf . fir. .?« . 
^I> fMt M. eft. sif . 
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M t'rit It b tbeiefeve reuonablei be says («), that he shonid 
it¥e this writ of preventive justice, since he is in his pr ese n t 
rtdt debarred of any £uther remedy (i). 

If a writ of eitrepemenif continues BlaekBione ( c), forhiA" ProceiM to for* 
ftfjjr waste, be directed and delivered to the tenant himself ^^^ ^^^ 
IS it may be, and he afterwards proceeds to commit waste, an 
letioii may be carried on upon the foundation of this writ ; 
vbeiein the only plea of the tenant can be, won fecit vaetum 
emirei prohibitionem, he has not committed waste in the face 
of a prohibition: and if upon verdict it be found that he did, 
die plaintiff may recover costs and damages (d); or the party 
maSj proceed to punish the defendant for the contempt : for if, 
ifter the writ directed and delivered to the tenant or his 
lifirvmnts, they proceed to commit waste, the Court will im* 
prison them for this contempt of the writ. But not so, if 
it be directed to the sheriff^ for then it is incumbent on him to 
{Mivent the egtrepemeni absolutely, even by raising the poeee 
emutatuif if it can be done no other way* 

* Besides this preventive redress at common law, Biaekshme The most 
iMttta out anotiier remedy (e), mentioned in other parts of ^^dll^g^ 
this Treatise (/) ; the Courts of Equity, upon bill exhibited watte. 
dierein, complaining of waste and destruction, will grant an 
iqiinction or order to stay waste, until the defendant shall 
hive put in his answer, and the Court shall thereupon make 
fiMher order; which is nam became, he says, the tnaei usual 
of preventing waste. 



By the case of Ferguson v. ■ {g\ it appears that a Tenant from 

taoant from year to year must not commit waste upon the es* ^t not^rai 
tafte he is occupying. The case in question was an action to ™^ waits. 
leeover damages for suffering a house of the plaintiff to be out 



(«) Bla^Com. lame chapter. (/) Ante, pp. 4S. 15S. 161. laSt 

(I) Co. Rep. part ?. p. 115. 194. 

(0 Bla. Com. book iiL ch. xr. (^) Esp. Rep. toL U. p. 590, alto 

{d) Moore'i Rep. p^ 100^-^Hobtrf t ante, page 105, noder the hesd of INm 

Kcf* F* ^ tioelioo between teaantaUs and sob- 

U) Bla. Conk book iU. ch. zlv. itaottal Repain. 
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of repair. The defendant bad rented a house of the plaktiff 
aa tenant at «iU| at a rent of 8R .a-»year. Qn quitting iifc, the 
house was found to be 00 nuich oat of repaiff that the phin* 
tiff had it surveyed and an estimate made of the sum neceaaary 
to put it complete instead of tenaniable repair ; and for the 
amount of such complele repairs he brought bis action.* 

Lord Kenyim*s Lord Kenyon said that the plaintiff was not to be permitted 
rnkastosuch. ^ ^ f^^ ^^ damages so claimed; for a tenant from jaav to 

year is bound to conmU no waste, and to make fiur and tenaat- 
able repairs^ such as putting in- windows or doors that^bafe 
been, broken by him, so as to prevent waste and decayof.,the 
premises. But in the present case the plaintiff hod- rlaini(M| .a 
sum for putting a new roof on an old worn-out house»: wbieh 
his Lordship thought a tenant from year to year not bound 
to do. 

Caae of te. If lands or tenements be given or demised to two persona-* 

and of inbtrit- 'to one for his Ufe, and to the other with remainder to his heiis» 
^1^1^ ^ and the tenant for life commit waste upon the property^ he that 

hath the inheritance^ according to the statute of Gloucester (a)f 
can have no action of waste, but by the statute of li^isl- 
nunsler (b) he can maintain such action. 

SwltlMed ^^ Threatening to commit waste, by a tenant for U/e, Ummt 
watte. fident ground for an injunction from the Court of Gmmotajt 

as shewn in the case of Packing ton V. Packington (e). And 
where defendant denies that he has committed any waste smoe 
the filing of the bill, it is no reason for refusing tlie injuncdoD 
prayed for. See the cases of TAe AUomey General v. Ar- 
was <«f), and that of The Countess <{f Strathmore v. Bokfeiie}. 

Iibootnecef. .f^ is not ^neoessary to stay till waste is aetually eommitled, 

tary to itay till - ,. . _. ..1... 

waste be com- where the mtention appears, and the person msists on his Jtifpti 
Mittcd. 1^ ^^ j^ fi£Yns important point in the law of waste was deter- 



fty «£dw. 1. e.5. Aate^p. SOS. (c) Ante, page 164. 

<^) 13 Edw. i.tLUcU} see ante, (d) Dick. Ch. Rep. toI. L p. lltr 
pages 16, 198 and S6S. (e) lb. val. iii. p. 647. 



•trilled by Lord Hardwicie in the case of Oibsam v. SmUk (a\ 
who decided at the same time^ that if a person only threatens 
to commit waste, a plaintiff may certainly come into the Court Remedy. 
df Chancery to restrain a defendant from doing it. 

His Lordship said, the plaintiff may certainly come into this 
Court to restrain the defendant from committing waste, even if 
he has only threatened to do it; nor is it necessary that the 
^plaintiff should have waited till the waste be actually committed, 
where the intention appears, and the defendant, eyen by his 
answer, insists on his right to do it ; there are a great many 
iteses where such bills have been allowed, and indeed, if the 
defiendant by his answer had disclaimed any right, there would 
have been no grounds for such suit 

If a bin is brought, he continued, by an owner of a rever- 
-mon against a tenant for life, and no proof appears of any 
waste, yet if tenant for life insists on a right to do it, and it is 
proved that he has none, the Court of Chancery will never- 
tkeless grant an injuncti<m. 

By the statute of Marlbridge (b), and of Gloucester (c), 
and its explanation ( <f ), all tenants for life are punishable or 
liable to be impeached for waste, both voluntary and permissive, 
ttdess the leases, as I have before mentioned, are made without 
impeachment of waste, absque impetiHane vasti, that is, with 
•covenant that no man shall impeach them for waste. 

If a ienani for life commit waste to an inheritance, and 
^flueatai to commit fbrther waste, an injunction may be granted 
by the Court of Chancery to the person in reversion, to restrain 
the tenant from permitting or suffering such waste: — as is well 
shewn in the following abridgment of the case of CaUewaUy. 
BoflUeie). 

(«) Atk. Ch. Rep. toI. ii. p. ISS. (d) 9 Edw. 9. c. 9. 

(I) 5S Hen. 3. c. SS. (c) M eiif. Gli. Rep. foL iL p. 400. 

. (c) 6 Edw. 1. c. 9* 
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Cve of an in- This case was a^rgued before the Lite LordChaiioenar, EUUm, 
prerenTwaite. <^ the 8th March, 1817, vhen an injunctiaii wap granted ''to 

restrain the defendant, his agents, servants and workpien, bom 
cutting down or felling timber or timberJike trees, except ton 
repairs of buildings on the premises, and from committing or 
permiiiing or stifflermg any further or other waste, until answer 
or fiirtber ordar/' 



The case appears from Mr. Meripole^s Reports to bcw thai 
the defendant's late wife, Mary Bayliss, devised the fee^simple 
of the premises, which were copyhold, to her husband tht ide- 
fendant for his life, " he keeping the interest of a certain mort* 
gage charged on the premises paid, and keeping tie buildings 
in tenantable repair, and not felling any timber except for sudi 
repairs. After his decease, she gave the same premiaes to 
her nephew, Richard Ballard, his heirs &c. (in case be should 
then be living) but if he should die in the life-time of the de- 
fendant, and then to the plainti£& as tenants in common. 

The defendant entered into possession on the death of his 
wife in 1796, but instead of keeping the premises in repair, 
he permitted them to go into decay daring the life of B€Jlmrd, 
who had intended to commence proceedings against him, both 
at law and in equity, in consequence of bia neglect, but desisted 
upon his promise to repair forthwith. In L808 Ballard diedt 
and the defendant having neglected to perform his promise^, 
the buildings upon the premises, consisting of a famv-hoase 
and cottages, three bams, a stable and other edifices, grew 
ruinous for want of the needful repairs, which by an estimate 
made by an experienced surveyor for the plaintifis in IU% 

ounted to 1571. and upwards* 



PiainUif »8 The plaintiffi stated in their affidavits, that the defendant 

^^^ had, both before and since the death of ^oiZnrd', by himsrif 

his servants, agents, and workmen, cut down timber to a great 
amount in value, and carried the same off from the premises, 
or converted to implements of husbandry and othtr artid^^ 
for the use of himself and his tenants, employing a very bk* 
considerable part on or towards the needful repairs, therakj 
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emmmHing or steering great wa$ie and great damage to the 
imherUance^ and dso that he threatened to coiiimit or mstfkt 
fbrtber or odier waste* 

Tbk affidavit by the plaintlffi» was accompanied by anotiier, The surrejoin 
5y the emifetfor^ whotti they had employed to make the esd- 
mate and to report as to the ruinous state of the bidldhigs, 
and also as to his having been prevented by the tenant residing 
M the estate from surveying the whole of such buildings* 

Messrs. Hart and Heye appeared as counsel fer the plaintifis 
In M ffp&ti of the motion for an injunction ; the defendant had 
apiptered^ but had not put in his answer. 

ne ff^unetitm was granted. 

A parson^ vicar^ archdeacon, prebend, chantry priest, and 
Ae Bke, may have an action of waste, and in the writ it shaH 
be said, ad exhieredatianem ecclesue S[c. ipsius B., or prtff" 
hend^e iprius jI\ ( a }• 

If the husband and wife commit waste, says Lord Coke {b\ 
the first lessor shall have a writ(c) of waste against them, 
fbr that inasmuch as the wife is in her remitter, he is remitted 
to hn reversion. But it seemeth in this case, if he that reco* 
Tereth by the fkke action, will bring another writ of waste 
tfgafnst the husband and his wife, the husband hath no other 
remedy against him, but to make default to the grand dis- 
tress ftc, and cause the wife to be received, and to plead this 
■latter against the second lessor, and shew how the action 
whereby he recovered was false and feigned in law &c. So 
the wife may bar him. 



(«) FlU.Niit.BreT.55D^57£,F. the preface to UsNatiin BreTivm, 

iO H. 7. 5. *^ ere oext in aatiiority to the written 

(5) Co. ist Inst Thomas's edition, law itself, and are the Tery basii and 

V«l; fli; p. 'WO* foundation of the common laW|'«il#n 

(tf) ^ Writi,'' aaji Fitshefbert, ia vMch tha wMs Imt doth dcpeiid.*' 



lilaiK u Uviu 
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iiiiiici.. uc U ui fciurther to be observed, says Mr. Thomas{a)s that 
t'lii'iiu luhc It u»i€e« to preserve contingent remainders are also bound to 

(uocvct the inheritance from waste, and to keep it as entire 
ud possible ; and as the inheritance consists of land, timber, 
mines &c. all these are under their protection; and, in the 
execution of this trust, they are entitled to every assbtanoe 
which a Court of Equity can afford them. And, where there 
is a limitation to trustees to preserve contingent remainders, 
the Court of Chancery will not permit a tenant for years to 
join with the person entitled to the inheritance for the time 
being, to cut down timber on the estate (6). And it is held, 
that trustees to preserve contingent remainders are guilty of a 
neglect of their duty, if they permit the tenant for life, liable 
to impeachment for waste, or a tenant pur autre vie, who by. 
the nature of his estate is liable for waste, to destroy timber(€). 

A. lessee for twenty years makes lease to B. for ten; J3. con- 
tinues in possession after the expiration of the lease finr ten 
years, and commits waste. A. may have either trespass or 
action on the case, because he is chargeable over in waste (if). 

And he will be restrained in equity from committmg waste (f). 
And the Court will also decree an account to be taken of triek' 
cut down, and direct the produce to be applied, first, in jtey^' 
mcnt of the interest, and then in sinking the principal of Ae* 
debt (/). However, it has been held, that a mortgagee of a^ 
copyhold may pull down ruinous houses, and build better ond^^ 
to prevent a forfeiture (jr). .^ 

Tenant* for^ The Statute of Gloucester, cap. 6, says Mr. Thomai^k^ 
fbr half a year, which {^veth the action of waste against the lessee for lift 'dr' 

liable to waste. . ,^^-i| 



(«) ThsMMfli Coke't Itt Inst voKU. IfSS. See Cra. Ch. iSf, aa4 ^ 

p. 139. W. Jo.2f4. (Uargr. n. 4.57 s. (SSCQi) 

(I) Garth •• Cotton, Dick. vol. i. («) Yen. toI. ii. p. S9f . ' '"•* 

p. ISS. Cra. Dig. vol. H. p. 40t. (/) Atic. toI. iU. p. 7tS. 

ir) WWISW* •. MMhnffmm, Vei. Or) Hardy v. Reefes, Vc•..J^9. 

.Bap. vol.s.p. fSS. vol. iv. 4S0. . • • ; »'. '^ 

. (4|;V¥*sr 'Vrm, 6 C^r. H. R. {k) Tlioaut'i Coke m Jafl^^i 

CMSk, a. r, Weal aad Treude, Hal. p. S9. ,,« it 
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yean (which lay not agafaist them at the common law), apeaketh 
of one that holdeth for term of years in the pknral number^ 
and yet it appeareth by the authority of Liitleton{a), that 
although it be a penal law whereby treble damages and the 
place Wasted shall be recorered, yet a tenant for half a year, 
being within the same mischief, shall be within the same 
remedy; though it be out of the letter of the law { for qui 
hmrei m Uierd, hdsr^ in etniiee, which is an excellent example, 
wherettpott in many like cases a man may settle a certain 
jndgmeiit. 

If I . grant the reversion of my tenant for life, says Lord 
Gait (()y to another fior life, now sbaU I not haTe an action 
of watte; but if I release to the grantee for life, and his heirs, 
now he hath Ae fee-simple, and shall punish the waste done 
after. In the case here proposed, says his Commentator (c), 
Ae letter cannot have an action of waste, because he has 
granted awaj die reversion, in respect whereof such actioQ is 
maintainable; but the releasee may maintain such action be- 
caiite he has the immediate reversion in fee. 

And the reason wherefore the lease for years in the case 
afbrQsaJ4 thali be avoided, is, because of necessity the action 
of wafte ^ust be brought against the lessee for life, whicli in 
diat CMse must hind the lessee for years, or else by the act of 
the .J^tjsc^ for life the lessor should be barred to recover locum 
tMf^utli which the statute giveth(c/). ^^ For the recovery 
idatea to the time of the waste done, which b paramount to 
the grant, but it does not relate to the time of making the 
tstatei to avoid charges by force of this condition in law, luw 
Ittt in the case of a lease for years, which is of necessity to 
have the place wasted/* 

Concerning nuisance. Lord Coke{e) says, '* The earth hath 
fa hw a great extent upwards, not only of water, as hath been 

(«) 8«et. S7. id) Lord Mott MSS. Tkowai't Co. 

(I) Ot. lit last. lb. 54 s. Tol. ii. p. 116. 

'X«) nmati'i Coke, lit list. fol. ii. (e) 1%MMt'i Coke, fol. I. p. IM. 
^ Ml. 

t 
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but of ftk and all other things even up to Heaven ; Cfr 
^ntjusest solumefus est usque ad cwlum, as is hidden 14 H.£ii 
£0. 12. 92 H. 6. 69. 10 E. 4. 14." BegUirum origin and in 
4>€ker lxK>ks; ^and therefore, says Mr. TAomas in a note oatfais 
Nniiance to jpassagei no man may erect any building or the Ukey to 9P^ 
haxkg another*s land; and downwards whatever is in a diveflt 
line between the surfisuse of any land and the centre ^f itfae 
earth, such as mines of metals and other profits, belonga Jp 
the owner of the surface. So that the word *^ land^'* inehidis 
not only the face of the earth, but every thing under it, er 
over it. And therefore if a man grants all his lands, he grants 
thereby aU his mines of metal, aiid other fossSs, Us wiKMlsyUs 
watters, and his bouses, as wellas iiis fields and ineadowii<#)k 

The common law, says Lord Coke{b), prohtbitedi the bniU* 
ing of any edifice to a common nuisance, or to the auisanee of 
any man in his house, as the stopping up of bia lightt. oti4(^ 
any other prqudice, or annoyance of him. ^d^care m4ui9 
propria solo non licet^ quod aUeri noceat. 

• > » 

Leases, eoTe- Before closing this Treatise, a short spac^ may be well 



naiits Ac 



spared, to the subject of leases and covenants. , 

The word fedve, says Lord CoJ(e(c), is dei^Ved tUMpiLt 
Saxon leasum or leapum, because the lessee c^^di^'i^ny 
lawful means. It is also called a demise, ^m d^llU^% 
French laisser^ to depart with or forego, and ifititt^'^^lKKh 
Dr. Johnson derives the word lease ( rf). ''' ' ''"^ , '^"^ 

Castomof ' By the custom of leaseholding, wsd by the fa^M^lMl li« 

L?to repairs, gulate landlord and tenant, the owner of any pitop^^^rtlflti 

Mraste &c. {3 leased to another, has a right to have it restored to him, at 

the expiration of the term for which it is leased, in a state 

aeeording to die spirit of the meaning in whidi it was M'iMKd 

to him; and in whatever state it is worse dian tliat; -hA dB|tt- 

' .! ■*.■ .-ain 
' ' " ' ■ , ■'- i'^; 

(6) Inst, part iii. p. 201. dence/V by . If|^ A^a^ irf. j^ ,;)(|i- 

(<) Co. ist. IdsU p. 4S (. tUf , part ii. tit. LtoH. 

(tf) For a fnrtlier account of AiU- 
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dation, waste or damage, which must be made good by re4ii- 
statement, or a sum of money equiralent thereto. 

Repairs, waste and dilapidations to leasehold houses an CoYminu of 
g e nsiaW y goremed by the oovenants* repain, waits 

See, 

CorenantSy say the Roman lawyers(a)» are engagements 
wade by the mutual consent of two persons, who agree or 
make a law among themselTes to perform what they promise 
to one another. Therefore it was with reason that Lord Kem^ 
yois sttd(A), modus et emmentio vineunt legem, for they are 
laws made fay themselves and which must bind them. Cove- 
nasrt is also a general name (c), which comprehends all manner 
of contracts, treaties, and pacts of what kind soever. 

There are two sorts of covenants in leases, which is necea- Two MNtt of 
sary to be understood by the architectural surveyor, namely, ^|[|^f°^ ^ 
express and implied, and they subsist either in law or in (acU 



On the difference between express and implied covenants. On eniritt or 
as mentioned before in page lOS of this Treatise, it has been nZtM. 
dodded in Nakes\ case (if), that the words '* demise" or 

^'fifl^!* :^. 9^ lease for years, contains an implied covenant. 

.jiif||a^|di9^inction, says Mr. Tkomcui, in animadverting on this 

-MBj^fl) tf observable between the operation of an express 

Jlg^Pff^Ji^ -restraining the effect of an implied general cove- 
BaBUt, and the operation of a particular covenant in restrain* 
iqg the effect of an express general covenant; for the latter 

4l HilnpilaiiDed bya subsequent covenant^ unless it can be 

iMIp40NcI «a part of the general covenant (/). 

la ,mnl ,>* ■ 

stais J? iv. ,! ■ < - 



baaiiM*tiB K |jia r# s j emw s, y l si i swrt as, conaeBtiant ^i {olsr as sfsat" 

J fcMt 'liPMiiH>W cowiePMia.'" Joat. Just Dig. lib* ii. Itef^ 1. ^ 3. 

J%!ttbb ii^ 'kg. 1. \ t. (tf) Co. Rep. part iv. fo. SO k 

(I) Aate, page S49, note (a). (r) Tlioiiias'i Coke, 1st lost. vol. U. 

(ff) " CsaraafJMis verbnm generale p. 253, n. 

'^■V IW^senw Iwtlai^s, 4e ^sHmiA he* (f) 8ot alas Ssam. Ksp. * v^l. i. 

*^|db ^ikhMM, tramigttidiqtte ctn- p. 60. 
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Implied cove- ImpUed covenants are inherent (a), and are in all cAies 
controuled within the limits of an express covenant; and can* 
tion ought therefore to be used in introducing into a lease too 
many express covenants ; as in certain cases, the evil intended 
to be guarded against, may frequently be prevented or reooifr* 
pensed in a greater degree by an implied than by an exprett 
covenant. The distinction between implied covenants by ope- 
ration of hwy and expreu covenants, is, that expreek cove*- 
liants are to be taken more strictly (6). 

nioitnitive In the case of JoneSf d. Cowper v. Vemey ( e ) it was decided 

by the Court of Common Pleas, that an express covenant..te 
repair and uphold^ does not tmp/y a covenant to pull down 
ConYenion of and rebuild, otherwise a building lease; for there is nothing 
periy withont ^^ ^^^^ express covenants that would authorize a lessee to puH 
ie<»ve is waste, ^own the building, nay, it would be waste, according to Loid 

Coke (d) i{ he Aid. 

Breach of co- An action of ejectment will lie for breach of covenant as 
ruled by Lord Ellenbarougk in the case o(Doe, on the deanee 
of Vickery v. Jackson, in the Sittings after Michaelmas Tccmi 
1817, that the breaking a door-way through the wall of a de- 
mised house into an adjoining house, and keeping it open fiir 
a long space of time, amounts to a breach of covenant to xe- 
pair. It was an action of ejectment, brought against the as- 
signee of the lessee of a house, on a forfeiture for breach ef 
covenant. 

The lease contained a particular covenant, to repair willua 

three months after notice, and also a general covenant to keep 

in repair. The evidence of dilapidation principally relied upav 

was, that the defendant had broken a door-way through dn 

' wall of the demised house into the adjoining house* 

Mr. Gumey, for the defendant contended, that the breack 
of covenant had been wwred hj the subsequent acceptance ef 
rent after notice given, and said, that it had always been tke 



(«) Sbepli. Ton^t. p. 16|. (c) WUs. Rep. p. \7^ 

{k) Bsrrowg^ Rep. yoI. iii. p. 1639. W Co. 4tk lost. fe. 6S. 
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infeiition of the party to rebuild the wall before the end of 
hbterm; but 

• _ 

' Lord Ellen BOROUGH heldi that this was a contiiiuing breach 
att3 a'want of repair, which amounted to a forfeiture. 

Messrs. Scarlett, Marryatt and Chitty, for the plaintiff, and ' 
Messrs. Gwmey and Deacon for the defendant. 

A landlord having given notice to his lessee (under a cove- other iUut- 
Dant in the lease) that he would re-enter if the premises were 
nbt put into repair within three months, if an auctioneer sell 
the lease without communicating the notice to the vendee, the 
lalCer may recover his deposit from the auctioneer although he 
knew the dilapidated state of the premises at the time of the 

sde. 

This was shewn in the case of Stevens v. Adamson, which PiaintifTi 
waft an action of assumpsit, brought against the defendiant, ^**** 
aA auctioneer, to recover die aimount of a deposit paid on the 
pafdHi^ of celrteift leasehdd premises which the defendant 
hMgt^&'bf atlction, -Mid of which the plaintiff had become the 
pdrtfaMiMr. - ' 

*VhS^j[ireni!8es; which consisted partly of a public-house, and - 
od^'Viffldiifg^, w«re, at the time of the sale, in a very diTa- 
pidated state, and by the terms of the original lease, the lessor 
waa entitled to re-enter, in case the premises were not put into 
r^pUiSl^/' liMdh the space of three months next after notice 
g9i^t6'tlili liessee to that ellbct, notice to repair had been 
ie/MHP'A]pM flie lessee (the vendor), on the day before the 
lalr,^ Hilt' Aib cii^mistance had not been communicated to th6 
present plaintiff, khd he had afterwards been ejected from tb6 
premises, in consequence of the breach of covenant. 

^Dn' the 'pkrt of ihe defendant:, h was »ttsw^red, diat'tfie' befendantf 
le«fed»»'hiihself wai libt awaife tif the ribtice wheh the ^re-'^"*''"' 
nises were put up to sale ; and that the plaintiff himself was 
vrell aware sft thulfmeof Ae rumous stattf'df thirpnnbiSil; 
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Chief Justice Abbott was of opinion, that a penon putting 
up premises for sale was bound to know how the premises weie 
circumstanced ; and whether notice of re-entry had been giTsn 
by the landlord, in case the premises should not be put m 
repair. In such transactions, good faith was most essent i rfj 
and the vendor, or hb agent, was bound to communicate to the 
vendee the &ct of such notice* 

Verdict for the plaintiffi 

Mr. Barrow, for the plaintiff; Mr. MarryaU, £ov the de- 
fendant. 

If lessor had covenanted by deed to repair, to debt for the 
rent by lessor; lessee may plead, *' that he had expended ihe 
rent in necessary repatrs;^ which it seems by law he can diiH 
as shewn in the case of Taylor v. Beale{a\ (though this wsi 
doubted by HoU (6).) But defendant must plead thb spedal 
matter, and cannot give it in evidence in the general issuer ht 
he might have covenant on it against the lessor : but under 
the general issue defendant may give it in evidence* that if 
paid ikereni to persons who had reni^harges out qf tie Umd^ 
by command of lessor; for payment by plaintiff's appointuwit 
is payment to himself 

Joiumm But where there is an expreu covenant that lessee nay 

Cmrre 4^^^^ ^^' charges and repair, in the same indenture ; tfaeie 

1 Lev. i5t. clearly the defendant may plead it in bar of debt for the rent 

Cut of cove- If, in the case of an action on the covenant for not rqpsir- 
wbere^he^**^' ing a house, the defendant should plead that the house wis 
b«rne<r*and l'^^'™^^ » ^^^ ^^ rebuilt and repaired, before the action was 
afterward re- brought, the plea, says Svt Edmund Saunders {e)^ is bad^ un- 
less it shews by whom it was rebuilt and re] 



PUintiff 's This plea is illustrated , in the case of Walton v. Watef 

house (d), wherdn the plaintiff stated in his declaration tbsi 



i^BI^ 



(a) Crow Rep. t«ii|i. £1U. p. SSf. (c) See Iuk Reportf, toL iii. p.110; 

(h) Lord Ra^m. vol. i. p. ^0. aUo keb. vol. ui. p. iO. (d) Ibid. 
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T%ama9 WaUon, his fkther was seised of a dweUing-house, 
widi the appurtenances, in the parish of St Bride, otherwise 
Bridget, London, in a common alley, leading from Fetter Lane 
to Shoe Lofne, in his demesne as of fee; and being so seised, 
by indenture (brought into Court) demised to the defendant 
tlie ^id dwelling-house with the appurtenances, habendum for 
the term of twenty-one years. And the defendant covenanted 
by the said indenture that he would sufficiently repair, sup- 
port, uphold, maintain, amend and keep the said dwelling- 
house with the appurtenances in good and suffident repair as 
often as occasion should require; and that by force of the said 
demise the defendant entered, and was thereof possessed; and 
he being so possessed, and the plaintiflTs father being seised 
of the reversion thereof in his demesne as of fee, the father 
died, and the reversion descended to the plaintiff as son and 
heir of his father, who was seised of the said reversion in his 
demesne as of fee, and he being so seised, and the defendant 
bebg so possessed of the said messuage for the term afore- 
sidd, '* afterwards, to wit, on the 29th day of September in the 
twentieth year of the reign of the now King (MCar. S. Regis), 
the said dwelHng-hottse with the appurtenances was wholly 
ftflen down and ruinous, and that the said Jasper Waterhomse 
(the defendant) did not sufficiently repair, support, uphold or Defendant 
maintain the said dwelling-house with the appurtenances with ^ofent to be ' 



reparations and amendments, but permitted the said ^"^aopi eon- 
direllfaig-hduse with the appurtenances, on the day and year cowtMpn^ of 
luJt afbresaid, and continually hitherto, to be and remain * ' 

whoDy ruinous and fallen down, against the form and effect 
of 4he covenant of the said defendant in that behalf, to the 
plahitiff's damage &c. wherefore he brought this action/* 



I* 



The dcffendant pleaded hi bar of the action, that *' afler the Defendant'f 
demise of the said dwelling-house with the appurtenances in ^ ^' 
form aforesaid by the Thomas Walton, the father to the said 
Jaifler, and before the said dweDing-house was fidleh down 
and ruinous, to wit, on the 27th day of March, in the 17th 
year of the reign of our said Lord the now King, at London 
aforesaid, iri the parish and ward aforesaid, the said Jotper 
granted and ast^igned to one Georgd Johnson, gent, hts exe- 
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demoIiBlud bf a grcHC Jfae. wfc^ barot and coosmned the 
greasest part of die err of tnadaa; and diat in a conTement 
dme after the destmctioa of die aid dwelEiig-hoiiae, and 
before die r^hihiriirnT of dfe& biD of die said TAomoB HVritaa 
< die now plaaatiff V to vic^ ob die 1st day of April, in the 
rwencv-first year of tbe reign of oar nid Lord cor ooiw King, 
die said dweUing-boosey widi die appurtenances, was well and 
SBfiaendj icbadl, repovedy lopported, apbeld and laainfiinfd 

I ad iM Hfai , and J9li 

aecording to the fern iM 

of tbe aid indettliire. And duo &e. wh eiefei e Aoi 
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Wherenpon Sit Edmmmd Smmmierw, who appeared fer dit 
defendant, argncd, Jinf, that thcvewas no necessity fee the 
defendant to shewbywhooa die dwdKng-boose waa rehaik:^ 
Rni, becanse it does not lie in die knowledge of the defend^ 
ant, who had rebaQt it, he hanng a long time before the de- 
struction of the dwdlinj^-hoiBe ass igBB d aD his int e rest orer 
to Jokmmm^ as appe ar s by the plea. Secomdif, it was not laa* 
terial to the plamtiflr who had repaired and reboOt the dwd- 
fing-hoose; fer who erer has repaired it plaintiff deriTes the 
mme benefit femn it, as if the defendant himself bad repaired 
and rdboilt it. TUrdfy, if any strangerhad entered and rebnSt 
the dwelling-honse, the defendant coold not dierefore rebuild 
ity it being already done to his hand, and yet the plaintiff bai 
not bad any loss by it ; and therefore it was unreasonable that 
the plaintiff shoold reoorer any damages against the defeodanti 



Sir Matthew Hmle't JmtfgmmU. on a Case of, by FSre. 



who had not done any wrong, nor could prevent another from 
rebuilding the dwelling-house, because he had assigned over all 
hiB interest before; and so could not enter and rebuild it him- 
self Fourthly, as to the objection, that perhaps the plaintiff 
himaelf had repaired and rebuilt the said dwelling-house, (and 
io was the truth of the case), he said that should not be in« 
tended; for although it is not said in the plea, that the de- 
frndant repaired the dwelling-house, yet it would be too £> 
nign aa intendment that the plaintiff himself had repaired it i 
fi»r if it had been so done, it would have been of his own 
wrong, for during the term the plaintiff himself ought not to 
have intermeddled with the possession, and therefore, as the 
caae appeared on the record, that could not be well intended; 
but if the truth had been so, the plaintiff ought to have re^ 
pBed it, and not to have demurred upon ihe plea« 



. But Sir Matthew Hale, the Chief Justice, would not hear Sir Mtttktm 
Aeae reasons ; but the other side alleging that the plaintiff meot '* 
himself had repaired the dwelling-house, and could have no 
proportion of the expenses of it, he said that the pVin*jff 
having shewed the aforesaid cause of his d^nurrer specially^ 
and the defendant refusing to amend his plea, as he ought be- 
fore the demurrer was joined, but had pleaded so on purpose 
Io trick the plaintiff, he gave judgment for the plaintiff imme- 
diately ( ** quaHy* says Sir Edmund Saunders, who reported 
Ae case, *' in a passion") and a writ of inquiry was awarded; 
^ but," says Sir Edmund, '* in my opinion without any cmb- 
ndenition of the matter in law (a), whether the plea was suf* 
fldent or not." 



' (•) 8m, howeYcr, Vent. Tol.i. p. S8. 
Awm. where Twysden, Justice, held 
that the defendant ought to shew by 
iMkom the house was repaired, for 
•terwise it might be Intended that 
Hm lilaintlff himielf had repahml It; 
4ad although Kelynge, Ch. J. and 
Ralnsford, Justice, were of a con- 
trtry opinion, yet the case was ad- 



la tins case the covenant was to re* 
pair generally ; and no defence is at- 



tempted to he made, upon the groimd 
that the house was burnt by accident. 
Indeed, if such an attempt had been 
made, it would have been of no use, 
because the established principles of 
law upon the subject are clear, that 
the lessee would have been bound to 
rebuild the house, notwitlistandlng the 
accident ; the distinction being be> 
tween a duty created by ter, and one 
created by the party; tor when the 
law creates a duty, and the party it 



CHAF. IV.) on WAtTB. 

dlHibtedtD|ierroniiitwlAoiitaiiyde* Duke of BoHon. And the sum ptiirt 

ftwlt in him, md ktkM»n§ rtmedy mm*, precisely wm detenmned in tlM CMn 

the Uw will excuse him t as in weste, of Bolloek v. Dommitt, Term Rcpw 

if a house be destroyed by tempest, vol. vL p. 650, on the authority of the 

or by enemies, the lessee is excused ; last-mentioned case. See toI. i. page 

to in escape, if i prison be destroyed 9ff «. note (7). 

Iqr tempest or enemies, the gaoler is It was this liability of the tenant 

excused. 33 H. 6. 1. : but when the to rebuild, notwithstanding the honia 

party by his own contract creates a should be burnt down by accident, or 

dMy or charge upon himself, he is Mown down by tempest, that, in aB 

bonndtomalLeitgood, ifhemay,nof- probability, occasioned an exceptiaa, 

witintandhig any accident by inevit- now frequently iotrodaeed in lensea^ 

able necessity, because be might have of casualties by fire, and sometimes bj 

provided against It by his contract.— wind and tempest. But oYen then te 

And therefore if a lessee covenant to lessee is bound to pay the rent dnriag 

repair a lionse, though it be burnt by the term, although the house should be 

lightning or thrown down by enemies, burnt or blown down, if there be aa 

yet he Is bound to repair it. Bro. tit express covenant for payment of Iki 

Covenant, 4. Alleyn, f7. Paradine v. rent, for the same reason, and npo« 

Jane, Dy. 33 «, pi. 10. So where in the same principles that he is bound 

eorenant for not lieephBg a bridge in to rebuild, namely, becaase he hat 

iapair,. die deimdaal pleaded that the bound himself by an exprett eovcMBl 

bridge was, by the act of God, by a to pay the rent. And at It appean ^ 

great and extraordinary flood of water the before-mentioned cane of Para* 

flucii as the bridge could not resist, dine v. Jane, All. 26, that It is no plan 

wMiaat the dafimlt of the defendant^ {o snch case, to an action of roiwal 

crashed, brekenk and M down; tUt for non-payment of the rait, to m^p 

Blaa was on damarrer ac^udged to be ni^t the house was destnyed bytha 

iasuAcient. Term Rep. vol. vi. p. 750, i^fa^g enemies, or that the detadmrt 

The Company of Brecknock Naviga- ^,|^ evicted and turned out of pottcf 

tlaao. Pritobard. So where hi cove- ^^ by them, to it it equally no «► 

nant againtt Unant for life under a ,^er to tay that the hoote wat bant 

marriai^e settlement, who bad cove- or blown down, and therafora ha la 

nanted to repair the houte during his Qot bound to pay the rent. That hi 

lift and so leave the tame at hit death, covenant for non-payment of rant re* 

the defendant pleaded that three- aerved by a Icate in which the leMaa 

Iborlh paru of the hoaaa waa hvnt toic—rted to pay the rent, and alto 

down, and that he repaired it until it to repair, 9JLC9ft the pram ii at thMi 

wat burnt, and had repaired the re- be demolithed or damaged by fire^ the 

tidue that was not burnt. On demur- defendant pleaded, that before dm 

rer to this plea, the Court was of opi- rtnt became due, the premitot weea 

niot thet it contained no aatwerwhat- burnt down tfaintt hit wiU, and thai 

ever to the decUration ; for the de- they were not rebailt by the phtotii 

fendant having covenanted to repair, during the whole thne fiMr which tha 

without any exception. It imported, rent wat demanded, nor had he any 

that he thould at all eventt repair the ei^oynient of the premises ; but on do* 

house, and, in case it were burnt, or murrer, the plea was held ill, on tha 

fell down, should rebuild it. C om. authority of the Ubt-cifed case in Ah 

Bep. p.6«7. Earl of Chesterfield v. *eyn, p.27i for that whatever nigftl 
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M the default of the plawUff in not Term Rep, toL L p. Stf • Belfonr v. 

•epniring, yet the defendant mast, in Weston, Tenn Rep, toI. vL p. 488. 

lil events, perform his covenant to pay Weigall e. Waters. Howerer it is said^ 

te rent. Ld, Rayra. vol. ii. p. 1477, that if the landlord refoses to rcbaild. 



K Cooper. Stra. voL it. p. 7dS. and yet brings an action of covenant 

!. C. And expressly the same point fior the rent, a Court of Equity will 

was afterwards determined upon the grant an inj auction to prevent his en* 

■ntbority of the bst-cited case, in the forcing payment until he has rebuilt 

Item Rep. vol. i. p. 310, Belfonr v. the premises. AmbL p. 619^ Blown o. 

WuitoB. S. a cited Ibid. 710. And Quitter; and SteeU o. Wright, dtcd 

Itaecms the lessor is not boand to re- In Term Rep* voL i. p. 708. Doe u. 

MM, though he may insist apoo the Sandham. But see AnsL voL iii. gV» 

payment of the rent dnring the whole Hare v. Grove -, and Anst. vot ii. 575| 

Pindar v. Amsley, cited in Waters v. Weigall. 



Before concloding this Work, it may be requisite to say a 
§gw words on die present Building Act, in which» owing to al» 
teration of circiunstances and other reasons well known to the 
members of my profession, many improvements have become 
necessary* A new Act has been long in eontemplatmoy and 
IL.httre been employed for a considerable time in preparing 
beads, for the purpose of being submitted to the proper an* 
Iborities, several of whom have honored me by cmiwiltinjg me 
oi^ the subject. A Bill has, in iact, within these Hem weeks^ 
Men brought into the House of Commons, and a Select Com* 
mitlee is lo be appointed to investigate its merits. The lead- 
Im improvements that appear necessary to accomplish thia 
^jjjject are as follow: — 

. ToiecoBcile many of the contradictions (a) in the present 
'Jkitt, whidi have been modi complained of by aidiitects, 
WUers, and gentlemen of the legal profesaoB. 
c^_To increase the secoiity of bnildiiigi agaimt tn, partJca* 
Isriy in prohibiting breastsomers of timber* 
- To snb-^fivide Ae larger <Ks ti i cts > 

To eiiend the Emits of the Act. 
J loamke a more condie and penpscnons anaagementof 
Ihe kwa on the sulgect. 

To amend the present mode of xcgakling the ratea off 

(c) Sec page tti, for Chiti Juiiice Eyre's opmioe, ammgst others, sa tUi 



SBd^ OK TUB BUILOIMa ACT. 

It would be yery desirable also, to create a permanent and 
united body of district surveyorsi as a sort of college, with a , 
president and other officers, to decide disputed cases, and alio 
to prevent the employment of inexperienced persons in a 
business of so great importance to the safety of the public 

I have lately met with a pamphlet, by a gentleman of my 
own profession, named Ainger^ whose observations on the im- 
perfections of the present Building Act so perfectly coincide 
with my own^ that I shall take the liberty of repeating, with 
a view of enforcing, the sentiments of this gentleman on the, 
subject about to be investigated. 

He shews, that instead of seven rates of buildings, four 
would be sufficient, and that buildings described in the other 
three should have been considered as exemptions. 

The impropriety of determining the rate of a building by 
its appropriation to a particular purpose, is very evident, from 
the fact, that new proprietors and occupiers may, and fre- 
quently do, change the purpose for which the building yi;f||«, 
origiiially erected. !, jdo 

The Willis of buildings in which certain trades and ll0WI9io 
faclures are carried on, should be thicker thaijitb^iffa^f^lll^ 
al^present classified, would seem to requbre; but, the pwpqf^fii 
of the building should not be solely the olgect of consiilejMjJ 
ation, without reference to its height ; this height should be 
measured, from the surfrbce of the pavement or atveet» ^bqvp 
tb^ uaufl.area in front of the house^. to the top of the.cqpiii|fo/ 

By the practice of making rooms in the roof, party-walls are 
wei^ei)f|d fpr w^ of the connecting walla in frgnt or baji|^ 
and ^e lieau^ and ,iiiiifeni}itgr of the - Irtceets disfiguied;.4^«gUi 
danwr^ lenses to passeng^ers fipm the maale manner in whkjlblj 

The rating buildings according to their value, causes the in- 
troduction of expensive cornices, plate glass, &c. and forms aif 
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improper criterion, as does the portion of horizontal area— 
Aie height of the building being the only proper rule by which 
tibe thickness of walls, in regard to public security, should be 
dbtennined ; to prevent, however, the stories being built un- 
healtfuly low, their number might be made a measure of the 
rate, conjointly with the height. 

' The useless and absurd repetitions in many of the clauses of 
tUs act, embracing subjects of comparatively trifling import- 
anise, might beneficially be dispensed with; much inconsistent 
verbiage would be avoided by comprehending these minor 
matters respecting footing, recesses, &c. under one general 
clause. 

'Those parts of walls which are built of stone, should not be 
of diminished thidcness, as a good brick wall would be less 
iftjured by fire than one of stone. 

'The utility of the regulation that party-walls shall be of the 
same thickness to the top, which is not the case with external 
waQs, is not apparent; in truth the very reverse; for in case 
of an adjoining building being destroyed or fidling into ruins, 
the stability of the party-wall would be injured by its being 
of equal thickness at the top as at the lower stories, and the 
uebamify imposed on builders of making eighteen inch walls 
indie upper stories of .first-rate houses, has led to evasions or 
fthe flues and hollow walls. 

• 

The regulations in sections 14 and 43 are inconsistent, and 
very embarrassing to builders and others who are desirous of 
honestiy complying with the mandates of the law. 

The inefficiency of the provisions of section 15, might en- 
able builden to leave tiieur external walls, in certain cases, so 
lUh' as to be tmsafe to the public, if their interest did not 
jpdnee them to. provide better fi>r thenr own and the ptdUic 
•afety than the Building Act has done. 



Metk 



Then wtt fif^kkrrm nrti of hiMiigi, wUdi if t it ui te Mt 

WieiCaHBilBry 0b ctHMcd to Iw 




The fiitiMtiaBi vifc betwemdie cuei of imoBfcji'.ncjf of 

Oobe Fefcoilt, iD tno onocvi^ 
tkvBO OMHik% Mb Ao oomt IIO^ 11 iM 



cwriciQiis and ilmirf . 



Tmt ]pMMMs of wttiSatk SS^ vladi ioHbidt tat oioclioii iof 
a anaB bufldii^ •gtanA die mdD of a Ingcr, ahhoagli its ex- 
temolwall k snflnaidy tlnck to Kne lor a party^waD, oeoM 

of a superior against an inJCTiBf 




Tae penBBSHB pvcB liy secbosi 9B^ to l e ume die Miipn 
af die party-val above die goUer, to kss diaa twelve' UtSia^' 
tkepsrapet is nder diat Wght, widmit ddhU^IH^ 

aajeet af aanljr BOSS tlnae wals ; sBd die |auf irioll ftrvvfli§ 
Section 88 cannot, in many imrtann^^ be complied with. 

. .i •* ■". fli 



Tka osqpiassiom vOe iM af a aeedoB «, vte' ^He^MC 
back-front, &c sn absMd al a chaaoi. Ftotymsherwii 
public passages sbodd ban been fiiibidden mfiOurOp instead 
afboiBgpmiMaaftriaaeodssiai, ' -'^' ^'l*^ 

* vaaBBAaoaoaa 90s aosawHO ■ 19 vVhi^sbmi hip ^k^vi^v 

iriio ate conpdled by Uit act I* ptrfbni dw «oiic> 
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jhiniflg die pcnons wha vo to lambane dit buBden, aee 
■aBtiOM41; agieatpartiQn^f diktncti0nttamnld%UiIe; dttt 
ppi^ JKywevoEV vliidi ftset liie price of biick-vork uipai^ 
«dh| Mir..iiM^giw Tety proper ly tenas ^ die cryintg evil of the 
IrtWing Act," and I agree widi him in lepioiialii^ this noet 
■heiud legulation of a fixed price for materiab and laboor 
ipf .an Moernin de s crip ti on aa to nature and qnafity,: and 
— aJnffntiW bj change of tanes and cireunMtenoe% and die 
eonipaiative value of money. This muat prodoce enmiab 
winch cannot justly be termed firaudulent, being rendered ne- 
by this very unfiur legisladve enactment. 



The directions for chimneys in section 45, should have been 
nidnded in section 39, which had previously treated of them. 

The clause which treats of projections, has been the cause 
€f much litigation, from a want of deamess and c^tainty in 
die expressions made use of; and die uncertainty has been 
Ibrdier increased by the Paving Act, the provisions of which 
Dl|i£ff ^pqm bjsiag in accordance with die wngnlationB <^ die 
Jftljl^pig.^cst; wherel^ a most distressing pcrplezi^ must be 
DUgi^j^raA the expounders of law, and to numerous respect 
fffj/t fgi^^utisi subjected and deriroua of comfonrnqg to its 
jjjgt^^^ J^ distracted in tfadr effiurts by the an omri i esj nth 
certainties, absurdities, and contiadictiona of these twi^ con* 
iicdng statutes. 

In section 55, the expression '' distinct tenure,** is uncertain 
fgi(j^ f]ff9uuamg, and tibe violation, without scruple^ of diis 
^ms||^,faske its repeal or alteration desirable. 

The absurdity of limiting die time widiln which w action 
fiir damages can be brought to diree mondis, is apparent, but 

t^ the Buildiiv Aot, to ▼uj uselul Mgidatidns 
aot< hare been jkfceted ty a jasMhir limiia«>flti* • -^ • 
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I shall now, in taking leave of my readers, repeat the words 
of the great legal sage whom I have so often quoted, Locd 
Coke, who says (a), '^ I shall heartily desire the wise hearted 
and expect builders (justice being ArchUedomca viriui ) to 
amend both the method or uniformitjr, and the structure itsd^ 
wherein they shall find either want of windows or sufficient 
lights, or other defidency in the architecture whatsoever. 
And we will conclude with the aphorism of that great lawyer 
Edmund Phwden (which we have heard him often say) Blumi 
be the amending hand '* — 

'^DEO GLORIA £T GRATIA.** 



(a) Epilogue to hit 4tli Institute. 



END 
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AcnoM on the -Case, tor dilapidadotia by a parson against 

bu preileceasor ( a )• 

JoNM p* Hill. 

npmS was fui action broa|^t ki the Court of Common Pka4» <^^^""* 
Ist Wm. & Mary I by a parson ajndnst his predecessor for h^ll, 
diliqiidation, declaring that the de&ndant being a parson^ Lev. partiU. 
accepted another benefice and left the houses of his former P* ^^^ 
liend^ out of repair; and the custom of the realm was, that 
in such a case he ought to pay to the successor ianf denm* 
mtm* qnanf mjKeiuni ad feparani^ and the repairs amounted 
to so much, which the defendant had not paid. After verdict 
ibrthe plaintiff, it was nioTed in arrest of judgment that the 
aeCion did not Ke, and Chief Justice i\)U^^(ni, who tried tiie 
cause at Warwick Assisies, was of the same opinion at the 
trial, and continued still in the same mind, saying it was suable 
merely in the Ecclesiastical Court. But the counsel for the 
|duntiff, who were for mmtainingthe action, cited at the bar, 
Tl^g^9 Paitwn'M Leffi part i. c. 8, p. 79, where it is asserted, 
Aat many such actions had been maintained. They also cited 
f|a. 18 Hen. 8. rot. 306. Hil. 15 Jac. 1. rot. 474. Mich. 
19 Hen. 8. rot. 780. But on searching the rolls, it was found 
Aat no judgment had been given in any of tiiose cases, though 
fai some of them a verdict and divers continuances were en- 
tered. But Mich. 3 Jac. 2. C. B. rot. 832, between Day and 
iffoUingionf in the like case, judgment was for the plaintiff 
tip<»i a demurrer. But now the court inclined to the opinion 
of the Chief Justice PoM?:^/!?!!, yet ordered the cause to be 

;ut in the paper to be further argued ; and afterwards in 
'rimty Term, Chief Justice Pottexfen wnA Mr. Justice Veniris 
bevng dead, the case was again argued before Justices Poicvff 
and RokeMbjfj and they save judgment for the plaintiff. Sir 
CreswellLeninz, from whose Reports this case is taken, being 
counsel for the plaintiff. 

(«) Seethe preceding Trm^y page 3. 

[ A ] i 
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No. II. 

The successor may have separate actions agamet the i 
ecutor of the late rector, for dilapidations to diftei 
parts of the rectory (a). 

Young r. Monby. 
The plaintiff brought this action, aa rector of the 
of Gilling in the county of York, against the defendant aa 
ecutor of Piggott the late rector, declaring that by the Iv 
and customs of the land of this kingdom of England 
lectors are bound to repair the houses, buildings, let __ 

chancels and pews belonging to their rectories, and to leatt 
the same teell and sufficiently repaired to their successors { and 
in default t/iereof then that tlte executor or adminittrator. ^ 
such rector, after his decease, it bound to satisfy the nu- 
cessor such a sum as is sufficient for the reparation of sim 
of the premises as are left unrepaired and dilapidated; aM 
that Piggott was seised in right of his rectory of a certaf^^ 
pew in the church, and was hound to keep it as well as ttt 
chancel in repair, and that Piggott died seised of the recto^ 
and that the plaintiiT succeeded ; and that at the time 
Piggott'B death the chancel of the church and the pew 
ruinous and in decay for want of repair, and that the expenf|[ 
of repairing the same would amount to 100/., of which ujf 
defendant had notice, yet he refused to pay the said 100^. Si, 

It was pleaded in bar, that heretofore, before the commem.^ 
ment of this suit, to wit, in Trinity Term, 54 Geo. S. the plaw 
tiff impleaded the defendant as executor as aforesaid, in tlug 
court, in a plea of trespass on the case, setting forth a decC 
ration in the same form as the above, namely, ^or want ^■ 
reparation of the rectory-house, out-houses and cottages I ~ 
longing to the rectory, and of the gates and hedges uponl 
glebe lands S(c. And such proceedings were thereupon hf 
that afterwards in Michaelmas Term, the plaintiff recoTen 
against the defendant as such executor the sum of 280/, &a. i^ 
his damages Sue. as by the record &c. ; and the plea allegql 
that the same state of ruin and decay of the chancel and \ 
in the declaration in this action mentioned, existed before a 
at the time of the commencement of the former action, i 
that the damages now sought to be recovered might have becli 
included in the former action, and recovered therein &c. 

In reply, it was denied that the damages sought to be rt^ 
covered in this action were in any manner included in the d*> 
claration mentioned in the plea, nor were the same or any ps|| 
thereof recovered in the action mentioned in the plea. 

Demurrer. Joinder. 





APPENDTT. 

Mr. {now Sir Nicholas) Tindai argued in support of the 
demurrer, that a plaintifl' is not at liberty to subdivide one 
Wtire cause of action, and to bring so many separate actions 
as there may be consequences resulting from it, but that he 
b' bound to include all the consequences under one action, 
and to recover damages for them once tor all. As if a man 
recover in assault and battery, he shall not be allowed after- 
iVards to have a new action for the same battery, though it be 
ir other damages, as for a laceravit, niailiem &c. ; but the 
jefendant shall plead the former recovery in bar, and aver it 

B|d be for the same cause, and it shall be a good bar, though 
t be shewn that the new damage accrued since the first ac- 
ion (a). So the plaintiff shall not have an action of trespass 
vr digging under the foundation of his house, per quoad it 
pi, and he lost all benefit and profit of bis house ; and an- 
ther action upon the case for digging so near to his house, 
liat it fell, and he was compelled to quit it, together with his 
tade, if it appear that the digging is the same in both; for 
Eie words " that he lost all benefit and profit of his house," 
the first action, include the trade of his house and the da- 
lages for the loss of it in the second (&). So for the same 
rords the plaintiff shall not have a new action by a new in- 
irpretadon of them ( c ). And even where the action is of a 
ligher nature, it shall be barred by a recovery in an action of 
n inferior nature, as an appeal of maihem shall be barred by 
an action for the battery and wounding ( rf). In like manner, in 
*':e case at bar, the cause of action being for dilapidations to 
e rectory by the last incumbent, for which the plaintiff had 
ready recovered damages in respect of several parts of the 
lectory, and as the damages to the other parts might all have 
l>een included in that recovery, he should not be permitted to 
tplit the damages, and to maintain a new action for the same 
:Ause, by alleging a new damage. And great hardship, he 
Bsiated, would ensue if it were otherwise, for then the de- 
"rndant might be harassed with as many actions as there are 
Hrisible portions of damage, as for the damage in each room 
ii the house, or in each acre of the glebe &c. 

Mr. ( now Sir James ) Scarlett, on the contra, denied that 
^Ehe former action was for the same cause as the present ; an 



(a) Feltcr «. Bei 
.11. 
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injury to the house and leiebe, being a diRttnct cause of action 
from an injury to the chancel and pew. And he relied OS 
A'eddouY. Tutop{a) nadUilc/tin v. Campbell (b). 

Lord Ellenborotigh, C. J. — There seems to be no douM 
in this case. If the defendant could make out that an i»> 
jury caused by dilapidations was one endre identical mjury^ 
forming precisely the same cause of action for every part rf 
it, then he would be right that the plaintiff could have bnt 
one action for it. But I have not heard any authority tated t* 
tliat effect, nor does it appear to me that there is any reaaoi 
why this should be considered as one entire cause of actidi,. 
compounded of the several injuries eustained in the eevc "^ 
parts. There are different and independent injuries in reepeA 
of the different partg ; the injury from the dilapidation otfti^ 
house is one thing, that from the dilapidation of the cliancii!' 
is another; and the causes are distinct; the latter miglit ait 
be consummate at the time when the first was. It seemB iif 
me therefore that the plaintiff may maintdn this action as cem 
vcnience or subsequent discoveries enable him. It is to bi: 
regretted, indeed, s^d his lordship, that two actions shotdp 
be necessary, but if what has been suggested at the bar, tluV' 
the defendant would not consent at the trial of the foraofr 
action to the chancels being included, be correct, this secool 
action may be laid to hb fault. 

Le Blanc, J. — If the omiasion to repair one house coold he 
considered as an omission to repair another, the defendant^ 
argument would be well ; but that cannot be. And as to the 
hardship, the court will always interfere if they see that tbt 
action is brought for oppression's sake. 

Bayley, J. — In assault and battery, the injury is not tfa» 
ground of action, according to Lord Holt ( c), but the me^ 
sure of the damages, which the jury must he supposed H 
have considered at the trial; the injurious act, which is tbs 
battery, is the ground of action. 



Per Curiam. 



!i)Terin Hep, vol, ti. p. 607. 
b) Blarkit. Rep. <rol.ii. p. a 
Id S. C. ia WUi. vol. iii. p. 304. 



Judgment for the plaintiff. 



(c) Sec Fcuer f. Bcnle.Salk. toLL 





Cutting down timber growing on the patrimony of the 
cliurcli, other than for necessary repairs, a. dilapidation, 
. and « good emise of deprirKtion ( o ). 

Stockman p. Wither. 

* iyohibitioa dilapidatim quia Evesque vende Timber. Inter STocim 
Woclcman and Withifr que justice en droit del Evesq; de p- 

-^arum, sur evidence fiiit dit per Coke, que g H. 4. & 10 E. 4, ^i""l 
" int que un wast ou dilapidation del mease del Evescherie est vol. t p. ! 
m cause de deprivaticHi del Eveaque, et il dit que il ad viewe 
I Record lou fuit move en parliament que I'Evesque de Dnr- 
jfcm ad succide et vende mulls timber arbcrs et nemy pur le 
laration dei mese, et le Parliament dit que un prohibition 
[uissoit eslre grant hors del Bank le Roy a luy, et un prohi- 
"'^n apr«5 fuil la grant accordant, et sembte que ceo est bon 
car ceo est le Dowrie del EsgUse et le Roy est Patron del 
'escherie, et pur ceo si cest Eveaque de Sarum succide ct 
nde les xrbers et ne eux imploie pur reparation si ascun 
line voilt ceo mover jeo voile grant un prohibitloo, et I'auters 
'Ostkes semble d'agreer al ceo. 



Prohibition to restrain bishops &c. from committing dila- 
pidations will lie in the courts of common law {a). 

and others c. Harvby. 



■ In this prohibition the case appeared to be this ; namely, 
Ae *icar of the parish of Alesbury, in the county of Devon, 
fcpped and cut down several large timber trees that were grow- j 
ing in the church-yard, for other purposes than those of re- 
pairing the church and its buildings. The churchwardens 
hindered him from carrying the same away, and being in trial 
of this suit, in the 13th James I ; the churchwardens by their 
counsel moved the court for a prohibition to the vicar, to stay 
him from felling any more. 

> Coke, C J. — This is a good cause of deprivation, if he fell 
(own timber trees and wood, this is a tUlapidtttion, and by the 
itiolution in parliament, a prohibition by the law shall be 
iraaCed, if a bishop Jells down wood and timber trees. 



(4i> See tlic TiMlitc, ^e 3. 



The whole court agreed clearly in this, to grant here a pr<K 
hibition to the vicar, to inhibit him not to make spoil of tin 
timber, this bein^, as it is called in parliament, the endows 
ment of the church. 

Coke, C.J. — We will also grant a prohibition to restrain, 
bishops from felling the wood and timber trees of theb 
churchea. 

And so in this principal case, by the rule of Ute court a 
prohibition was granted. 

The KiHo So also in the case of The King v. Zakar and otftert, in tlu! 
«• same year, where the vicar continued in possession, and com- 

Bul»i*"part ill '"'t'^'i great waste by pulling down glass windows, polling l^ 
p. 91. planks &c. tbe court was applied to for an attachment againrf 
him for contempt; the Chief Justice, Coke, said, vre cannqt 
grant this, because, that after judgment here by us givcfli 
against him, this his staying in possession was by assent of t' ' 
parties, but not by the rule of the court, for if it had 
so, then there had been a good ground for an attach] 
you may have a via Latca removcnda, but not in this . 
here, because he is a parsott. But you may have your 
jnedy by way of indictment of forcible entry, or by an lyeeiit 
Jirmce. But here t/ort maif hate a prohibition, and 
you may liave, not only for the patron, but ako for any 
the second incumbent, for this is the king's writ; and 
one may have a prohibition for the king. Also here, Mitl 
the dower of the church, awl we will here prohibit them, 
they fall and watte the timber of the church, or if they _ 
down the houxes ; and therefore by the rule of the court 
r case, a prohibition was granted to slay the doing of am0 

*• ■ No. V. 

Copy of a writ of consultation (a). 

Consultatio de defectihus in Rcctoria repertis. 

A writ of COD- Rex, offic' &c. salutem. Monstravit W.de la Blouni \ 
jiiiiation, gona ecclesise de P. quod cum ipse nuper petivisset i 
vobis in curia Christianitatis Edwardum exccutorem testam 
Johannit Golde ultimi rectoris ecclesia» pra-d' in quinde< 
libris per defectibus in caucella, libris et omamentis e 
pned', ac in edificiis et manso rectoriae ejusdem repertis, poi 
mortem ejusdem Johannis legitime taxatis condemnari: idei 
E. cognitionem, qu» &c. impcdire asserensque &c. vel m. 
monio : quandam prohibitionem nostram &c. et gravamen. 

(a) Stc tlie Trealisc, (jagc i*- 



quia nolumus &c. vobis significaiiiiu quod in causa ilia quatenus 
dedamnts pro defectibua hujusmodi taxatis coram vobis sgitur, 
ulterius licite, procedere poteritis, prout ad forum ecclesi- 
asticum noveritis protinere prohibitione nostra prsdicta non 
obstante. T. &c. 

K> No. VI. 

\ _ Prohibition of a suit for dilapidations, after being barred 
I in the Temporal Court for the same ( a ). 

Okes v. Ange. 
This case was that of an application to the Court of Common 
Pleas, in the 6th of "VVill. 3, for a prohibition of a suit in the 
Ecclesiastical Court for dilapidations; on a suggestion, that 
the plaintiff had at another time brought an action on the 
case, in this court, for the same dilapidation ad damn 100/. 
To which the then defendant (now become plaintiff) pleaded 
a tender of 10/., which was sufficient to repair the dilapida- 
tions. Whereon, the then plaintiff ( now become defendant ) 
took issue that the 10^. was not sufficient, and a verdict that 
it was suificient, and judgment thereon had ; which he now 
pleaded in bar in the Ecclesiastical CouFt, and they refused 
to receive it, whereupon a prokibition was here prated and 
granted: for the plaintiff in the Ecclesiastical Court, having 
been barred of dilapidations at the common law, it shall bar 
him from suing in the Ecclesiastical Court ; and of that opi- 
nion were the whole Court of Common Pleas, and granted 
the prohibition: btit as Trehy, the Chief Justice, doubting, it 
was adjourned to the following Term, 

No. VII. 

1. Form of the consent of the ordinary and patron, for 
building or repairing the parsonage- h ou aes ; — 2. Ap- 
pointment of a nominee for building or repairing the 
same ; — 3. Form of order of the ordinary, patron and 
incumbent, for laying out or applying the surplus mo- 
ney ; — 4'. Form of certificate of due repair or want of 
repair, dilapidations &c. ; — 5, Form of statement of ac- 
counts for building or repairing ; — 6. Form of allow- 
ance of nominee's account of the money received and 
expended for building or repairing &c, — 7. Form of 
receipt for such money; — 8. Form of bond for such 
purpose ; — 9. Form of condition of the said bond ( b ). 
U. Form of the consent of the ordinary and patron [ to be 
written on parchment.] 
■A. B. rector, vicar &c. [as the case shall be] of the parish, 
"tihapelry or perpetual curacy [ as the case shall be ] of , 



(a) See Treitiie, p«gc 1< 



iji) Sec Trealiic, p. IS. 



i^ii ilPPBKDIX. 

Jn thft (iotinty of , under ttie juris<)ictioii of the otSi 

having produced to us the aaid ordinary and pal 

of the said church and living, a certificate under the hand 

of , a skilful and experienced workman or surveyor, of the 

state and condition of the buildinga upon tlic glebe belonging 
to the said church, chapelry, or perpetual curacy [ as the cafe 
shall be], and of the value of the timber, and other materials 
thereupon, fit to be sold, or employed about such buildings; 

and also a plan made by the said t ■, of the work proposed 

to be done by new buildings and repairs upon the Bsld gleb^i 
and an estimate of the expense attending the same, after 
plying the said materials, or the money to arise from the 
thereof, in such buildinga and repairs; and also a partici 
account in writing signed by the aaid A. B. of the annt 
profits of such living, and of the rents, stipends, taxes, 
other outgoings annually issuing thereout, verified up»OD 
pursuant to the directions of an act passed in the seven< 
year of the reign of his Majesty King George the Third, 
j/romote the residence of the parochial clergy, by ntakini 
rUion foT the tnore speed;/ and effectual btuUUngi re-bt- 
repairing or purchasing hottses and other necessary bi 
and tenements for tlte use of their benefices} and having 
sidered such certificate, plan and account: now we do appi. _ 
thereof; and do eoneent that such buildings and repturs sbafi 
be made as therein specified, and that the said A. B. do borrow 

and take up at interest the sum of , being the estimate 

of the expenses, after deducting the value of tlie timber 
other materials thought proper to be sold, and which appi 
to us, from the said account, a sum not exceeding two yi 
neat income and produce of the said living; which money il 

to be paid to (a person nominated by us and the Ml 

A. B. ) and applied according to the direction of the said ad 

2. Appointment of the nominee [to be wrote on 
parchtiieitt. ] 

We, whose names are subscribed, being the ordinary, patn 

and incumbent of the rectory, vicarage &c. of , within ll 

county of -■ -, and diocese of the bishop of — ^, to recdi 

the money authorised to be raised by an act passed in tt 
seventeenth year of the reign of his Majesty King George tl 
Third, intituled, An act to promote the resilience of l/ie ft 
rochial clergy, by making provision for the more ipcedy a 
effectual building, rff-builaing, repairing or purchasing hot» 
ami ot/ter necessary huiUlings and tenements for the use I 
■rtiiV benefices, for the purpose of building, re-buildlng, r 
pairing or purchasing the parsonage-house &c. [as the at 
shall 4e] to the said rectory, vicarage &c. belonging, and l_ 
pay and apply the same, and to entei- into contracts with proptf 
persons foi such build^s or repairs, and to inspect and bun 



lildiius I 
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iM^ of the execution of such contracts, and to take 911011 rc- 
<teij>t9 and vouchers, keep such aecounta, and do and perforni 
idl Buch other matters and thing* which nominees itre autho- 
rised and required to do and perform in and by the said act, 
ihe said — — having given security for the due npphcation 
Ihepeof, according to the direction of the euid act. Given 
■mder our hanJt:, this day of . 

3. Form of order of tlie ordinary, patron and incumbent, 
for laying out or applying the surphis money. 

We, whose names are subscribed, being the ordinary, pa- 

■Ton and incumbent of the rectory, vicarage &c. of , in the 

county of , and diocese of the bishop of , do hereby 

«rder that the win* of now remaining in the hands of — — , 

Ae person nominated and appointed to receive and apply tlie 
money raised for building, repairing &c. the parsonage-hoiuie, 
&c. belonging to the said rectory, vicarage &c. under the act 
of parliament passed in the seventeenth year of the reign of 
his Majesty King George the Third, intituled, An act to pro- 
mole the renrlem-e of the parochial clergy, by making proeitton 
Jot the more speedy and effectual ImikUng, re-bmUUng, re- 
pairing or purchasing houaeit and other necetnary buildittgs and 

tertementiij'or the ttae of their benefices, shall be [paid to , 

being the person entitled to receive the money now remaining 
due on the mortgage made of the glebe lands, tithes and 
Other profits and emoluments of the said living, and appbed 
in part of payment thereof, pursuant to the direction of the 
said act] or, [applied in building or repairing &c. [describing 
the saiae^ upon the glebe belonging to the said living]. Given 
under our hands, this — — day of . 

4. Form of certificate from the two clergymen. 

We, the Reverend A. B. of , in the county of , 

clerk, and C. D. of , clerk, being two clergymen within 

the diocese of the bishop of , do hereby certify to the 

sud bishop, pursuant to the directions and instruction sent by 
him to us, that we have made inquiry into the slate and con- 
dition of the building upon the glebe belonging to the rectory, 
vicarage &c. of — — , wilhin the said diocese, at the time the 

Reverend -, clerk, the present incumbent thereof, entered 

upon the said living, which was in or about the year of our 

Lord , and do find [that the same have been kept in 

due and common repair, without any wilful neglect { if tlte 
ease is so) or, [that the same have, by wilful negligence, 
been sufiered to go to decay, and that they have sustained 
damage, from a want of common and ordinary repair, to the 

amount of pounds ] and we have also inquired into the 

money received by the said , for dilapidations, firaui the 
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APPENDIX. 

repreiseiitatiTeB of the fimner incumbent, and do find that he 

hath received the sum of for such dilapidations ; and that 

he hath expended the whole, or^ thereof [om the ea$e 

may be'\ in the neeessanr repairs of the buildings] or, [thai, 
the same hath not been kid out or expended in repairiiur the; 
buildings ] upon the glebe belongmg to the said living. Gmii 
under our hands, thb ■ day of • 

5. Form of statement of accounts for building or 

repairing. 

State of account of the money advanced and paid by A. B. 
[rector or vicar &c. at the ease shall be] of the living of 

in the county of , for the building [ re-building or 

pairing] the parsonage-house and buildings belonging to the 
said living, according to the direction of a statute made a 
the seventeenth year of the reign of his Majesty King Qeotgs 
the Third. 

C. D. ordinary* 
E. F. patron. 
G. H. mcumbeui. 

6. Form of allowance of the nominee's account of the^ 
money received and expended by him pursuant to tlw' 
directions of the statute of the seventeenth yemr of 
King George the Third [to be written at the /od 
of eweh accwmt^ 

We have examined, and do hereby approve and allow die 

above account. Given under our hanas, this day of—. 

A. B. ordinary. 
C. D. patron. 
E. F. mcumbent. 

7. Receipt to be signed by the nominee for the money 
which shall be borrowed and paid into hb hands, pur- 
suant to the direction of the said act. 

I, A. B. being the person nominated by the ordinary, patron 
and incumbent of the rectorv [ vicarage &c. as the case shall 

ir] of , in the county of -- — , and diocese of the bishop 

of , to receive and apply the money authorised to be bor- 
rowed bv mortgage of the fflebe, tithes, rents and other profits 
and emoluments of the said — ^^, for the purpose of building 

t re-building or repairing, as the case shall be ] the parsonage- 
ouse [or, out-buildings &c. as the case shall be] belongui^ 
to such living or benefice, do hereby acknowledge to have re- 
ceived from toe hands of C. D. being the person to whom such 

morUrage is intended to be made, the sum of , being the 

sum for which such mortga|;e or security is to be made : And 
I do hereby promise to apply the same in such manner and for 
such purposes as are directed by the said act. 
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8. Form of bond to be given by the nonunee and big 
suretyi pursuant to the direction of the said act. 

Obligation of the bond [t» the common farm <f obligations] 
from A. B. [ describing him as in the last form <ff receipt] and 

C D. of &C. {^describing the swrety] to \^descnbing the 

ordinary ] in the penal sum of [to be double the sum for 

which the security is to be given ^c. ^c] 

9. Form of the condition of the said bond* 

The condition of the above obligation is such, that if the 
aaid A. B. [ teaming the nominee, as be/ore mentioned] shall 
and do justly and truly pay and account for the sum of « 
received by him this day from C. D. being the person to whom 
a mortgage hath been this day made and executed of the glebe, 
.tithes, rents and other profits and emoluments of the rectory 

[vicaraffe &g. as the case shall be] of , for the purpose 

of building [ re-building or repairing ] of the said rectory &c. 
[a# the ease shall he\f according to the true intent and 
meaning of two several acts of parliament, passed in the 
aeventeenth and twenty-first years of the reign of his Majesty 
Kk^ George the Third, for those purposes ; then this obliga- 
tkm to be void, or otherwise to remain m force* 

A.B. 

CD. 

No. vm. 

Lord Hardwicke's opinion of the canon law ( a )• 

This learned and celebrated argument upon the power and Lord Chan- 
value of the canon law, was made by Lord Hardwicke, in de- ^"^S ^*^ 
livcring the opinion of die whole Court of King's Bench, in lliS'tbt^'c^i^'^ 
^^^»}ll^>1Inl^l Term, 10 Geo. 3. A. D. 1737, when ne was Chief Uw,AUL.Kep. 
Justice, and Sir Francis Paf^e, Sir Edmund Probvn, Kniffhto, ▼o^- "• P«65o. 
and William Lee^ Esq. Justices, in the case oiJokn MidtSeton 
and An$ie his wife v. Thomas Crqfts. 

After much preliminary matter, as to the substance of the 
|deadings, and arguments of the counsel, which are not to 
our immediate purpose, the declaration alleged, that the Court 
Christian hath no jurisdiction or cognizance of this matter, and 
that it is a mere temporal offence, punishable by the statute; 
that Ae plaintiffs delivered to the defendant the king*s writ of 
prohibition; but notwithstanding that, tiie defendant continues 
to prosecute the plaintiffs in the said court, in contempt of tiie 
king, to tiie damage of the plaintiffs, and contrary to the said 
writ of prohibition* 

(€) Sm tbe Trastiiei^ psgs tl. 




The cause had been several times argued, and diree quel* ' 
tions had been made at the bar. The second and third on^ 
relate to our subject, and are as follons: 

Secondly, If lay persons cannot be j»roseeuted or punitJtU 
by force of these canons, whether the court had jurisdicti^ 
of such a cause against them by the ancient canon lav, r*™ 
cciced and allowed within the realm of England. 

Thirdly, Supposing the Spiritual Court had a jurisdiction i 
either of those grounds, whether that jurisdiction is tat 
away by the operation of the statute 7 <^ 8 Will. 3. cap, 3 
§4, which inflicts a penalty of lOJ. for this offence, to i 
recovered in the King's Court, 

After dbcussing tbe firsit question, which relates mereljri 
marriagea, his lordship arrives to the general principle of d 
power of the Court Spiritual, and says. 

But supposing lay persons might be vithin the words of d 
canons in l(iU3, the next consideration is, whether the aulh 
rity by whkh those canons were made, can bind the laity M 
this natter. The authority whereby they were made, is m 
known to have been by the bishops and clergy, in con*ocatii 
convened by the king's writ, allowed to treat of and md 
canons by the roynl licence, and afterwards conhrmed by tj 
king under the great seal ; but the defect objected totbemi 
that they never were confirmed by parliament, and for 
reason, though they bind tbe clergy of this realm, yet 
cannot bind the laity. 

This is a question, said hia lordship, of very exi 
learning and great consequence, upon which there is soi 

fcarance of variety in the law hooka, not withstanding 
always understood, till it was disputed in this causi 
Ute law in latter times has been universally taken to be, tM 
the canons of 1003 did not bind the laity for want of a pi 
haineiitary confirmation. 

And upon this ground, I presume, it was, my brother HVm 
( that argued last for the defendant in this cause, who is pl^ 
tifi* in the EKxlesiastical Court) expressly admitted, thai tkt 
canons did not proprio vigore bind the laity, and insisted Ml 
on the second point, ih^ t/ie ancient tuage of the C kw ck- 
England, and the ancient canons, received by and a l i otte d 
tits nation, do bind them. 

But as the contrary doctrine was insisted on by tbe otb 
counsel, who argued on tbe same side, and had a right I 
urge every thing which tliey tboughl material for their client. 



is become necessary to examine and determine a point of so LokI Ihri- 

great a consequence to the constitution of England, in order "fBi'*'_"'!i" 

I to settle the law thereupon. power of tlie 

And, Dpon the beat consideration we have been able to give TUe court of 

it, weare all of opinion, that the canons of I60S, not having "pin'o" "Ije ca. 

been confirmed by parliament, do not pm-prio vigore bind the „„[ ba»U« ' 

laity; I say propria vigore, by their own force and authority; bren coaficm- 

for there are many provisions contained in these canons, which ''^ 'j> pafU^ 
■re declaratory of the ancient usage and law of the Church of pio^J,' "^^ 

England, received and allowed here, which, in that respect, bbd the laity, 
and by virtue of such ancient allowance, will bind the laity; 
bnt that is an obligation antecedent to, and not arising from, 
this body of canons. 

In treating of this question, said this learned Judge, it The reaioni 
migfat serve for illustration and ornament, to look back into the "pon "liich 
history of the ancient councils of this island, in the British and y^J^^ opinion. 
Saxon ages ; but any one who will be at the trouble of looking 
Arough Sir Henry Spelman'a laborions collection on this sub- 
ject, will find that it would furnish very littie materials towards 
fixing the point of law as to the obligations of canons, because 
jftose connctls were frequently mixed assemblies composed 
ifirtiy of clergy, partly of laymen, and sometimes of the king, 
'44th his nobility, and at other times some of the commons are 
mentioned to be present; but whether they had suffrages in 
fco ac councils or not, and in what manner they were sent 
thither, whether by election, or by what other kind of consti- 
tution, is very uncertain and obscure. 

The hfce may be said of several councils held in the earliest 
nee, following the coming in of the Norman Line; and 

flftenvards there is frequently a mixture of the legatine autho- 

Mty, whicii arose merely by papal usurpation. 

X.'pon this import.tnt question, therefore, it is safest for 

edges to proceed upon sure foundations, which are, the ge- 
rral nature and fundamental principles of this constitution, 
s of parliament, and the resolutions and judicial opinions in 
r books, and from these to draw our conclusions. 

To argue first, from the general nature and fundamental No new hws 
linciples of this constitution, nothing is so undoubtedly such, "^"n ''« miiK 
I that no new laws can be made to bind the whole people of ^hoUpeopk 
m land, but by the king, with the advice and consent of both but by the ' 
"parliament, and by their united authority; neither king, v" 



Vcular number or order of men, have this high power. To boiii bonies 

■ite authorities for this would be to prove that it is now day, of PBrlianKnt, 

and therefore I will only refer to the Parliament Roll, 2 Hen. 5. "^^^^^l ^^^^ 

Pars. 2, No. 10; and the case of Proclamations, 12 Rep. 74. tiiy. 



•i> 
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Tlie bintling furce of these acts of pai-I lament, 
thnt preiiigative which is in the king, as our sovereign liege 
IuihI, from that personal right which is inherent in the peers 
and lords of parlinment, to bind themselves, an<I their heirs 
and successors in their honors and dignities, and from the de- 
legated power vested in the commons, ns the representatii 
of the people, and therefore Lord Coke says ( a ), these 
present the whole commons of the realm, and are trusted 
them by reason of this representation, every man is said to W 
party to, and the consent of every subject is included in an 
act of parliament; but in canons made in convocation, and 
confirmed by the crown only, all these are wanting except the 
royal assent ; here is no intervention of the peers of the ''^ 
nor any representation of the common a. 

Indeed, Dr. Andrews endeavoured to avoid the force of i 
objection, by observing, that the obligation of a 
liament did not arise from the actnal representation of all 4 
people of the land, but from an implied representation e 
atituted by the law, for that, in fact, many ranks of ■ 
among the commons had no votes in the election of mei 
in that house, and the minister of every parish in Englwidl 
the care, and is the representative of his particular parisl ' 
inatters spiritual, and votes in election of proctors for <t 
ckrgy. 

The fact is undoubtedly true, that many amongst the o 

mons have no votes, as persons having no freeholds, freehold 

in the ancient demesne, women &c. but that does not n 

cease lo be an actual representation of the people. No bo<(]f 

I sever imagined, that in exercising a right of this kind, every 

\ 'fedividual person could possibly join, hut some rule of qualiii- 

. cation must be laid down, and that hath been taken from I* 

most worthy, and such as have the most valuable and x 

sort of property, which also, to avoid confusion, hath 1 

restrained by latter acts of parliament. 

But it is quite a new notion, said Lord Hardteicke, tinhi 
of in the law books, or in any writer upon our constituCiJ 
that the rector or vicar of a parish is the representative of ( 
parish, in voting for ca n vocation -men : Who chose this reW 
sentative of theirs ? N'ot the pariah themselves, but the bial 

of the diocese, or some lay patron. Could this bishop of' l 

diocese, or the lay patron, delegate a power for the parishionen 
to bind them in any act of legislation ? Surely it never entered 
any body's head that they could do it. But, not to dwell upon 
this novelty, it is contrary to the very writ constantly issued to 
the metropolitan to summon his convocation, the words of 
which are Cuncocari J'acins ioium clericum cujuslibct diocetit 




veitrte provineits. It is contrary also to the premunitory clause 
in tlie writ of summons to every bishop, which directs in a 
more particular manner, who of the clergy shall come in per- 
son, and who by their representation, in this form: Quod de- 
canut el arc/iidiaconu» in propriis perionia ad dictum ea- 
pitulaat per unam idemgue ctericus per duos percuratorea 
idoneot plenam et sitfficientem potestatem ab ipsis capitulo et 
clerico iUoisim habentei pmdictis die el anno personaliter 
intersmi ad consentiendum ^c. 

Tlie words and common sense of these writs importj that In the convo- 

only tite clergy are called ; that the proctors of the clergy are <'"'""' "'« 

merely representatives of the clergy, and have their powers of th» pro- 

from and lor them, without so much as an implication on any vince are 

thing further. Agreeable to this. Lord Coke says (a), in domo f '""''■ P"""' 

convocatioiug, the whole clergy of the province are either pre- by rcpl^ieii' 

sent in person, or by representation. uiion. 

From hence arises the substantial distinction between the 
ancient canons, made in general councils of the church, and 
confirmed by the Roman Emperors after they embraced the 
Christian Faith, and the canons made either in a, national or 
provincial synod of the Church of England, and confirmed by 
the crown; as to the extent of their obligation, there is no 
doubt hut the former bound all the subjects of their empire, 
as well laity as clergy, so far as they were lawful in respect to 
the subject-matter, but the difference lies in the root from 
whence the obligation springs. 

The binding force of these ancient canons over laymen, was The binding 

not derived from any particular prerogative or supremacy of force of an- 

liie emperors, as head of the church, but from the supreme "^"■'" ""'"'* 

> ■ 1 ■ 1 ■ 1 ■ 1 - /• f II ''^^' laymen, 

iegifiJative power bemg vested m his person, for alter the Lex wm derived 

Itegia, whereby it is said to be ordained, " Quod principi pla- '"'■om tlis »u- 

euU legit /label vigorem{b)," the whole power of making laws, i^^-^^g '^^" 

however originally gained by usurpation, was devolved upon being vested 

tlie emperor; and by consequence, when a canon was made by '" ""e persoa 

the council, and confirmed by the emperor, it had the con- ^„'ar, ""' 
currence of every thing necessary to make it a complete law. 

But the case is far otherwise in England, where the king In Fn^land It 
has but part of the legislative power, and therefore theargu- '» ""■erwi-e, 
ment made use of in the case of Matthews v. Burdet ( c ), "a/bnt part"^ 
nigh it be only the reasoning of counsel, is of great weight, the legiilative 
\ such as I have heard no sa^sfactory answer given to. power. 



•crt. 16. D'lKesI, lib. I. tit. 4, d« 
. (iL !, coiiKtitationibii |irlDci|iam. 
(c) t Salk. 673. 
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T^e anttweni which have been oAered are tvro. First, I 
the reason of the emperors' confirmarion of any canon, was only 
to giTe it a civil sanction; but though thb 'wan said, it was not 
proved 4 and I do nut find any temporal penalties annexed to 
{he ancient canons of the church. 

The other answer was, this argument shews, wherever ( 

Jaw has fixed a power, that inckides the cons«nt of the f 

's included in the royal confirmation; but this hath not die 

I |dia<low of an answer, because it begs the main question, which 

■h, whether the law of England has deposited in the crown the 

wiJe power of confirming canons to bind the laity, without tbe 

«dvicc and consent of parliament. 

Another argument, of like kind with the former, 
by llie English constitution, the power of Innding by r 
and that of charging with taxes, are concomitant and 4 
extensive, and those who have the authority to do the < 
can do the other : Thus the parliament makes laws obligate 
upon the whole nation, and they impose taxes to be levied u 
all the people : But the clergy in convocation never _ 
have power of granting tenths or fifteenths, or other t 
charge any persons but themselves ; and by analogy from I 
can make no canons or ordinances but only to hind themflehi 
i. c. the body there assembled or represented. 

To pursue this argument a little further, and to 
consequences which naturally result from it, it seems all 
absurdity to say that the clergy in convocation cannot 
the laity with one farthing by way of tax or imposition, 
eveti create a new fee to be paid to them, and yet may e 
new laws to hind them in re ecclemastica, for disobeying 
they shall incur the penalty of excommunication, which " 
carried into execution by a Ioas of their liberty, and a disaU 
to sue for and dispose of their personal estate; this 
certainly be to affect the laity in their property in a high A 
and yet it is admitted that the clergy by their synodieal 
eannot charge the property of the laity. 

E And again, said Lord Ilarthricke, the rule of any c 
tion in a particular case cannot be better found out, than'lj 
observing what has been the constant uniform usage and f 
tice in such case. Now the constant uniform practice, * 
' since the Ileformation ( for there is no occasion to go f 
hack), has been, that when any material ordinances or i 
lations have been made to bind the laity as well as clerg 
matters merely ecclesiastical, they have been either « 

ifirmed by parliament; of this proposition the several t 

been of uniformity are so many proofs, for by those the wbolo d 

iiliEr rnicb^d trine and worship, the »ery rights and ceremonies of 1 

r mil rm church, and the liberal form of public prayers are prescribi 



bind Ibe lail 
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and established ; and it is plain from the seTeral preambles of 
these acts, that though the matters were first considered upon 
as an assembly of learned men, able and proper to prepare 
and propound diem, but not to enact and give them their force. 

To this way of arguing it hath been objected, that the 
reason of establishing provisions of this kind by act of par- 
liamenty was for the sake of enforcing them by civil sanctions 
and temporal penalties, which could not otherwise be ob- 
tainedy and undoubtedly this was one reason for it; but I 
cannot be persuaded it was the only reason, since if it had 
been the prevailing opinion of those times, that the clergy in 
convocation could make new canons to bind the laity, it is 
most unaccountable that they should not think it proper to 
trust any regulation of the most minute consequence to tlic 
proper force of a canon or sy nodical decree, which if lawfully 
made might be carried into execution by excommunication, 
and the consequences attending upon it fully sufficient to 
enforce it. 

■ 

Upon one of the arguments of this cause at the bar, it was, 
though not in words asserted, yet endeavoured to be proved, 
that the legislative power of the clergy in convocation is co- 
extensive with the judicial power of the Spiritual Courts, and 
that therefore, as the Spiritual Courts had an allowed juris- 
diction over the laity relating to marriages. This has been 
expressed in other words, that their canons are binding on 
clergy and laity without distinction in re ecclesiastica^ that is, 
in ecclesiastical matters, or what according to the law of the 
land hath been reckoned of a spiritual nature. 

' But in this argument, a great deal too much is assumed ; Lord Hard- 
fiv tlie Spiritual Court has undoubtedly jurisdiction for ma- ^l^^';?" iV*'** 

. , *^ 1 . ^ ^ • • i? J • • ^ x« D attempt of 

trimony, and testaments, commissum ot admmistration ot per- counsel to 
•onal estates, tithes, and certain crimes, which are all deemed make the 
in law in some desrree of a spiritual or ecclesiastical nature; po^'^r of the 

- •*».!• • 11 11 i» 11 convocation, 

and yet it this argument was true, it would equally tollow, i„ onhiinini^ 
that they might make canons to limit the degrees of consan- mnon^, co- 

Eiinity, within which marriage may be contracted, to fix so- fj^e^^-'.J'j^j^ij^''^ 
mnities of making testaments concerning personal estates, to authoiitv of 
vegulate the rights of administrations, and of tithes, and to their conrtH, 
ascertain the circumstances and evidences of those crimes, es- [^^^^*"j|* ^^^^ 
pecially in things not already fixed by particular statutes ; what chief, that it 
consequence would tliis have ? Every body sees how it would cannot be coo- 
cnaUe tliem witliout consent of parliament, to change the law ^[1!^^^ /^I* , 
idating to the heirship and descents of lands, and likewise dowof nlu^a 
lelating to personal estates, which are come of prodigious value, or of law. 
and relating to the payment of tithes, which much concerns 
temporal interests and property, and also as to several crimes 
whereby the personal liberty of the subject may be conse* 
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quentially effected upon their ngnificavlts. Tins attenipt» 
tnerefore, to make the power of the convocation in ordaintog 
canons, co-^xtensisre with the judicial authority of their cotirta> 
is full of such strange consequences, and so much mi sc h ie fc 
that it cannot be contended for with any shadow of reason or 
of law. 



In truth, said his Lordship, erer since the Refbrmatiaiii «iid 
for some time before, when any alteration hath been made m 
the law upon any of those points, it hath been done by ^ct 
of parliament ; witness the S2 Hen. 8. c. S8, about the degBWS 
of marriage; the 21 Hen. 8. c. 5, and the S2 & 23 Car. & 
c 10, relating to administration and the distribution of ib^ 
testate's estates, and several others which might be enuiaer* 
ated. 

If this doctrine had been law, continued his Lordship^ aft 
the time of makinff the statute of Merton, 20 Hen. S, As 
bishops would have nad no occasion to apply to parliament to 
change the law of England, by legitimating issue bom befi)ie 
marriage, as they had the jurisdiction to try general bastaidjff 
or whether a child was a bastard or mulier, as is expressed n 
2 Rol Abr. 586, pL 25, they might have done it themaelfei| 
and though the Lords with one voice, gave that memonUa 
answer, NoUimus leges Anglue fitufari, the clergy in convocft* 
tion might have done it by a new canon. 

He then, after much luminous discussion, came to the wt* 
cond head of argument proposed on this question, which was 
statute law ; and as he did not find that any positive declara* 
tion of the law, had ever been made by act of parliament upon 
that particular point, so that all that could be expected firom 
them were implications and inferences, from whence the asnse 
of the legislature might reasonably be collected. 

The acts of uniformity &c. since the Reformation, fumiabol 
proofs, he said, that the parliament had from that period besB 
of opinion, that the power of making constitutions in eede* 
siastical matters, to bind the whole nation, was in them. 

• 

The only act, he continued, made ex proftsso upon the 
subject of the canons, is tliat of the 25 Hen. 8. c. 19, intituled* 
''The submission of the clergy, and restraint of appeslsi*^ 
whereby power was given to tliat king to appoint thiity«Mo 
persons to review and reform the ecclesiastical laws, whidi 
power was continued by the several subsequent statutes of tba 
27 Hen. 8. c. 15. the 35 Hen. 8. c. 16, and theS&4£dw.& 
c. II, but was never completely carried into execution. Tbtti 
acts of continuance are not printed in the latter editions <if the 
Statute Book, but are all in RastaUs Statutes at Large^ , 
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But even this statute, says this luminous expounder of the Tbe statnte 
law, is in the words of it silent as to the persons over whom >aw siimt as 
Ae obligation of the canons may extend. It begins with an over wholiuhe 
hmnble acknowledgment of the clergy, according to the truth, obiie^ations of 
" that the convocation is, always hath been, and ought to be ^*»^ canons ex- 
assembled only by the Idng*s writ ; that they promise in verbo ^^" * 
saeerdot ; that they will never from henceforth presume to 
attempt, allege or claim, or put in use, enact, promulge or 
execute any new canons, constitutions, ordinances, provincial 
or other, unless the king's royal assent and licence may be had, 
to make, promulge or execute the same, and that his majesty 
do give his royal assent and authority in tliat behalf." Upon 
these recitals it enacts, ** that the clergy, nor any of them 
iitim thenceforth, shall presume to attempt to allege, claim or 
put in use, any constitutions or ordinances provincial or sy- 
nodal, or any other canons, nor shall enact, promulge or ex- 
ecute any such canons, constitutions or ordinances provincial, 
by whatsoever name or names they may be called in their con- 
vocation in any time to come ( which always shall be assembled 
bj anthority of the king s writ ), unless the same clergy may 
have the king's most royal assent and licence, to make, pro- 
mulge and execute such constitutions provincial or synodal; 
vpon pain of suffering imprisonment; and making fine at the 
king's will." 

It enacts further, *^ That the king*s highness shall have 
power and authority to nominate and assign at his pleasure 
thirty-two persons of his subjects, half whereof, sixteen, to be 
of the clergy, and half of the temporality,, of the upper and 
nether house of parliament, who shall have authority and power 
to view, search and examine the said canons, constitutions and 
ordinances, provincial or synodal, heretofore made; and such 
of them as the said thirty-two persons, or the more part of 
them, shall deem and adjudge worthy to be continued, kept 
and obeyed, shall be from henceforth kept, obeyed and ac- 
eepted within this realm, so that the king*s royal assent be first 
had to the same; and tiie residue of them, which the king's 
'bigfaness and the said thirty-two persons, or the more part of 
them, shall not approve, or shall deem worthy to be abolite, 
abrogate and made frustrate, shall from thenceforth be void 
and of none effect, and never be put in execution within this 
lealm: Provided that such canons and constitutions and ordi- 
naneea, provincial or synodal, bemg already made which be 
not contrarient nor repugnant to the laws, statutes and customs 
of tills realm, nor to the damage or hurt of the king's pre- 
ragative royal, shall now still be used and executed as they 
were before the making of this act, till such time as they be 
viewed, searched, or otherwise ordered and determined by the 
said thirty-two persons or the more part of them, according to 
the tenor, form and effect of this present act." 

[b3] 



aaums smi tK iP«snL acts of continuancet nothing 
^ -TK nx jxL ' vj . nm^rs:. tcmcbing the persons orer 
-r-iinn ^n: imuriQiiix ir rsniiiK msr ^-r^^nA • bat notwithstand* 
mr itis: t*^*^ ro fegi Mwn s mtsk xpzEL ihrtn, said hb Loidslup, 



: ^-:■e^■ rnia * jny. zsK jutfi "M inzT iHit 3ir dETgT thougfat it neoet- 

^ ^J':'** '■ sairr. IT jc £Msc ^»--r -S3«suiisxc. "XT Ilk* aloog with them the 

'Zte LOS uBi rjmnrr?nirs mu mumsc* t iicJsBnies:. fbr abrc^tnig part 

"o^ =1^*7 n*' ^tf naziriir nmiosv mu. iir r^ma^xsnnr aad establishing sodi 

iibmrtr r !•■- .j^^^^ ^ .^^.^^ -^, r^rxnan n irss x' rae r^cBioa had then pre- 

ite aimuri" 'Hie^i- ^a;: ^re rjm^QKscuiT. vxi tif rjosmt of the cfown, 

IT jiu-uaminic r.-uiii iirw* ifi;2.iii?i rsmifxs zi 7im£ nif wbole reahn, luty ai 

5.r ur.e, ^n,; ^^ j^ ^^^ ^^ ^^^ ^^^ ^j^ -OT^>=L:a:o who had just 



sCTu r^iim>^ ^=^'?= r'*^in -:e sc-nxjc»rsc miksnrf :c zi^sr sabmission to nil 
*w f*<Ti.;.;ac- "wii unrrxc lu'n* Lnoxii HSU" im£ fasj wxj* of doing it, with- 

31S M,rj ru-. T^ ^^^ -.. T^i-innmc . lur ibf w:»ara£ rf dic«c times chose 

J^xciiinf > Stf'rmtu.i. x" r!e a*syrr -^ ^T^jrvax;! «m' rie^Trvung the an* 

^"^ ^""^° resT rsxirc ii-v. j^ rnnmci'?;- m-rs iiiniiin^i by those acts of 

Lw-r Sri- ptritni*!:!:- lui :t-;ii :;:S«j!:iaiiT rjr-ei. Jic: execution, ereiy 

«n.7«. -riaa ••nfj zzTzs? 3it^» ia:.ni£ri-i. ^•^r fitf ^ ^ ■^af3L cc" ecdeaiastical 

^•- ^=t'T=« Irr-t -r^:- rut- i^ i:rzr:-z-i, TjuJi i^-; ftstred its bindmg 

m-pt- I m-w^r •'-^^^^ -"^^ --'* ▼ii'-iii rtim rrrai Hi; if^r^-.u.r.ir; ; /^ motking u 

ti*- »r- . fK*^ r-— r-f Bft *ar £.^i£i r.L.;. ::i*ff ricri ^-iif ^.i if dba^ widln' 

*^'^'^' *.» ii% « c<^^'. :«..: :.:; u ^s^^um.i -; jif t.jHf hi x sroKiar of iks 

rw.x- •' .^-^ y''"^'^ «*- '- '-=»*? =^ rf -s^y .— iw fc.71^ AU moi from the 

>#\nr.- tiift ,1 f^nr^k z^zr *^'»rtr*4 ir. i.r-i; niisc "r*= :.r'^"a:cs v diatking(a) 

^ V •! '** '"''' V^'^* -'* ^* -^' ti'if** fare zz T^ir-Liawn:. who was ts 

iun''\:M'"ir.r -;^^^-'--* .^' ^> p.-=T:rL=^r li ITIJ Z-T-ZOf TZ,: i^iS Sit Upon the 
•ft*« r"uv •-.•■^. 



ly.H fIcr'Zy'.Tt'f z':j?n rT^o?=-i*d t? L"*:csa£er :he resolutioni 
rr/t yuiArjti cr'--:>r> In ':rr b-nrk* —•:- tH^ zr^at questioni 
»:>,--.. z:-.^. ;-. in-^rtirice :■: -rcr 5::r;e«, I sifia give a cor- 
f^rr. iTMUtcz cr *-.ich inin« u refer to =:t :z:2ediate subject 
f ^i^rrrirs' aij reader^ for the arnsaecrs, to' die cise at length, 
*« r^^ru:fi Lj Corsitor Baron lirf w . 



TW /'. ^ ^ T}j* first ca.re xhai hk Lord»hip ci:ed. aci mectioaed as the 
^-^ ' «< tsni *ft^ fMiA on the rjbject. was tha: of Ti.' Prior ofLudM, 
m th0z ZfrhUtfL^ li abridged by Sir Roberi Brooke {b}. 
In tiib case it was laid down, that the ordinary by his convo- 
c«tir>n had power to nuke constimtions pronncud, bv which 
(€>ux de S*imieEgfBK) shall be bound, bmi iktf eammoiio 
amtf thimq to bind the teimporaiiy. 



(m) Htmy tfce Sfh. fnm tbe Tear Bookt, fo. 1375 asd 

tki Brooke's ( Sir Bobort ; ▲brid«. i j86. UL OidinarT. I. 
amt of the Law, ebHIj compiled 
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The prior came into the Court of Exchequer and exhibited 
letters patent of exemption, and prayed their allowance. The 
case was adjourned into the Excoequer Chamber, before the 
Lord Chancellor, and all the Judges. On this occasion, 
HodgeSf who was then Chief Justice of the King's Bench, 
said, that ** in respect of what had been insisted, that the 
prior should have an allowance of his letters patent in the con- 
vocation, it was nothing to the purpose, for they had power 
of things spirituaL** Upon which Newton, one of the Judges 
of the Common Pleas, said, that ^' the ordinary, bv his con- 
Tocfttion, had a power to make fasting-days and noly-days, 
but not to allow or disallow the king's patent/' 

The next case in order of time, said his Lordship, was Tke Ahbot qf 
that of The Abbot of Waltham, M. 24 E. 4. 44 b. in which ^*^'' 
the very same point came again in question, before all the 
Judges in the Exchequer Chamber, upon the like letters 
patent of exemption granted to that abbey, it was said, that 
ike convocation had not power to bind any temporal matter, 
but only tliat which is spiritual. 

On these two cases his Lordship observed, that tlie words 
la temporaliiie in this case ought to have no strses laid upon 
them,, tor though they are in the last edition of the Year Book, 
which only had been consulted in framing some objections, it 
18 false printed, for he had looked into the old edition, and 
finind them to be ie temporaUtie, in the masculine gender, as 
Sir Robert Brooke, who probably transcribed it from the 
original edition, has quoted it, and therefore, he said, this 
criticism fell to the ground. 

He also observed, that Justice Newton, in the before quoted 
opinion, which he gave on the power of the convocation, 
meant temporal persons as well as temporal things, because 
it is plain by the opposition of it to Ceux dc Sainte Eglise, 
which are words signifying the persons, not the matters or 
rights of holy church ; for so Sir Robert Brooke construed 
those old French words, using le clergy in his abridgment of 
tlie case as a synonymous term for them. 

When the case of Tlie Abbot of Waltham came before all 
the Judges in the Exchequer Chamber, f'avasor said, that the 
power of the convocation doth not extend over tlie temporal 
rights of the clergy themselves, and that the abbot's claim of 
exemption from collecting tenths, being a temporal right, he, 
though a clerk, was not bound. 

The next case, said his Lordship, is called The Convoca- The Cmnoca- 
tion Case ( a ), and the like opinion is there laid down, founded ^^'^ ^^* 

(a) Co. Kcp. part xU. fo. 72. 
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Cute. 
Lord Coke's 
opinion as to 
what canona 
&c. are still 
in force. 



on these two Year Book cases which are there cited. Tleie 
is, indeed 9 he said, an exception at the end of the case fv- 
lating to spiritual causes^ or which concerns spiritual persona, 
'' But that sentence," said his Lordship, ^* is certainly nua- 
printed, for it is neither grammar nor sense, and therefore no 
weight to be laid upon it^ neither will I attempt to explain ifti 
meaning." 

He next cited Cawdrie's ease (a), in which Lord Coke aaji, 
^* If it be demanded what canons, constitutions, ordinaneei 
and synodals provincial are still in force within this realniy** I 
answer, that it is resolved and enacted by authority of par- 
liament, that such as have been allowed by general conaeni 
and custom within this realm, and are not contrarient or re- 
pugnant to the laws, statutes, and customs thereof, nor to tbe 
damage or hurt of the king*s prerogative royal, are still in foree 
within this realm, as the king's ecclesiastical laws of the same. 
Now as consent and custom, said Lord Hardmcke^ bath alp 
lowed these canons, so no doubt by general consent of die 
whole realm, any of the same may be corrected, enlarged, ex- 
plained or abrogated. 

Conference of At an assembly ( ft ) of the Lord Chancellor Ettesmere, the 
all the Judges, Lo^ds of the Council, and all the Justices of England, hdd 
intiie2jac.i. .^ ^j^^ g^^ Chamber, it was held that the king, without pa^ 

liamcnt, as head of the church, and having supreme power 
ecclesiastical, might make ordinances and constitutions for the 
government of the clergy, and might deprive them if they did 
not obey ; but without the king, tlie clergy coidd not make 
constitutions. 



Case of the 
liislMp of 
67. JJucid. 



In the great case, said his Lordship, of The Bishop nj 
St. David and Lucy ( c ), Easter Term, 1 1 W. 3, it was laU 
down by Lord Chief Justice Holty and not denied by any oM^ 
that it is very plain, all the clergy are bound by canons con- 
firmed only by the king ; but to bind the laity they mu^ be 
confirmed by parliament. The report of this case, contihudl 
bis Lordship, in Salkeld, 134, is in this point to the same 
effect, though not quite so full, but as this opinion appeared 
to be of great weight, he looked into two manuscript reports 
of the same case, taken by hands of the best ability and credit, 
he meant the late Lord Raf/moHd and Lord Chief Justice jCjfre, 
and found that they both .agreed with the printed report of 
Serjeant CartAeto; the words of Lord Raymoiul are tbese^ 
" Per //oft, C. J. the clergy are subject to a law different 
from that to which the laity are subject, for they are obliged 



(a) Co. Kep. part 5. fo, 32 h. 
{h) Moore's (Sir Francis^ Reporfs, 
Ca«e, 1013 ; and Crokc's ( Sir Gooff(;e; 



Reports, -ST. Trinity, • Jac. 1. 
(c) Cartbcw'8 Reports, fo. 48.>. 
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to obey the canons^ for the convocation may make canons to 
bind all the clergy, but not the laity, and if the clergy do not 
conform to them, it may be a cause of deprivation.*' 

His Lordship then cited the case of Britton ▼. Standish(a\ Brittm v. 
Lord Chief Justice HoU agreed with the Justices Powell and Standisk. 
Gomldf that they had an original jurisdiction in this matter by 
the ancient canon law, if there were any ancient canon for it, 
and received here before 1603 ; but if not, he held, that no 
esnon since then ( 1603 ) though made in full convocation, can 

ptoprio vigore, bind laymen. 

f 

In Davids case{b), which he next cited. Lord Chief Jus- DmU'tCtM. 
tice King said, it was the prevailing opinion, that the canons 
did not bind the laity, without an act of parliament, there 
being none to represent them in convocation* 

Having thus gone through the authorities that had occurred 
in attpport of nis opinion, hb Lordship thought it necessary 
to consider those that had been produced on the other side, 
which, he thought, were only three. 

The first was the case of Bird and Smith (c), wherein it Bird and 
was said at the end, to have been resolved, that the canons Smith, Tr. 
of the church made by the convocation and the king, without ^ ^* 
the -patliament, bind in all matters ecclesiastical as well as an 
act of parliament; because that a clergyman cannot now be a 
member of the house of commons, nor a layman of the con- 
vocation; and therefore when the convocation makes canons 
of things appertaining to them, and the king confirms them, 
they wiU bind the whole realm. 

' To this Lord tiardwicke said, that it must be ovmed, that 
tiita case was a very extraordinary case, and the decree made 
W the Lord Chancellor £//e«»ier^, who heard the cause, as- 
mted by Lord Chief Justice Popham, Coke, and Fleming, 
C« B. who all concurred therein, was such a one as would 
not be allowed as a precedent at this day. He added, that 
tliete was no colour of law to say, that every bishop in his 
dioceae, archbishop in his province, and the house of con- 
vocation ill the nation, could make canons to bind Mrithin their 
Emits; and that whatever might be the power of convocation 
to Und (he whole realm in matters ecclesiastical, it is no where 
ni4.in this case they can bind the laity. 

The next authority that his Lordship cited, was the opinion j^, chief Jni« 
of Lord Chief Justice Vaughan, in the case oi Hilly. Good (d), tice VwghaiCn 

^^^^^^^^^^^^^ opinion. 

(a) Modern Cases, p. 188. (c) Moore, p. 781, Case, 1033. 

ijb) Mich, b Goo. 1. C. B. \d) Vaugli. Com. PI. Rep. p. 337. 
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Mr. Justice 
TyrrelCh opi« 
uioo. 



The ueond 
quiition. 



that a lawful canon is the law of the kingdom as much aa an 
act of parliament. This> said Lord Hardwicke, is certainly 
true> but proves nothing in the present case, because it is 
silent and does not determine what is necessary to make a 
lawful canon as to this, or that particular subjecti matter 
or person, which is the point now in debate* 

The last case that his Lordship cited, was that of Grave and 
ElUott (a), Easter Term, 22 Charles 2, wherein Mr. Justice 
Tyrrell held, that the king and convocation, without the par- 
liament, could not make any canons which should bind the 
laity, although they might the clergy. Lord Chief Justice 
Vavghan ditlered in this, and said, that the canons of 1G03 
were certainly in force, though never confirmed by act of par- 
liament ; and that the convocation, with the assent of tbe 
king under the great seal, might make canons for tbe R^n- 
lation of the church, and that as well concerning laics as ec- 
clesiastics, and so was Lyndewode\ indeed, said be, they can- 
not alter or refringe the common law, statute law, nor the 
king's prerogative ; all that is required in making new canoiii 
is, that they coniine themselves to church matters. 

Lord Ilardwicke admitted, thut Chief Justice f'augftamwBB 
of a different opinion from that which the court had then de» 
Uvered ; but he observed that the weight of this autliori^ was 
much weakened, when it is observed that it was upon a motion 
without much consideration ; that another Judge of the court 
declared himself of a contrary judgment, and that the other 
two declared no opinion at all on this question ; so that it 
came only to the opinion of a single Judge against aupCbcfi 
and all upon a point not properly in the cause* 

Upon stating these authorities, his Lordship considered it 
to be easy to decide which preponderated. As to the ex- 
traordinary anomalous case of Bird and Smithy in Chanoeiy, 
he thought no stress was to be laid upon it, and then there 
remained only the opinion of Lord Chief Justice FaafgAmt, 
against which his Lordship opposed the opinions of A'dtrfam, 
Coke, Tyrrell, Hob, and Kifig, and the answer of all the 
Judges in the Star Chamber, which carried in it a plain jBh 
plication of the ground his Lordship then went upon. 

Unon the second question his Lordship held, that the Spi- 
ritual Court has a jurisdiction by the ancient canon law in toe 
case of a clandestine marriage, and all tlie rest of the Ju4|^ 
were of the same judgment. 
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Therefore, here rests, said his Lordship^ the sure founda- 
tion of all ecclesiastical jurisdiction in this kingdom ; and of 
this a rational and natural account is given in a manuscript 
treatise of that great and learned Judge, Lord Chief Justice 
Hale, which he had perused, and quoted at length. It is 
aoffident to our purpose 'to say, that it lays down, that ex- 
ternal discipline of the church could not bind any man to 
submit to it, but either by force of the supreme civil power, 
where the governors received it, or by the voluntary sub- 
mission of the particular persons who did receive it. 

The rest of this learned and celebrated argument relating 
only to the mere matter before the court, is not transcribed ; 
but it may, perhaps, be useful to repeat, that it was made 
•by Lord Hardwicke (afterwards Lord High Chancellor ), in 
delivering the opinion of the whole Court of King's Bench, 
when he was Chief Justice, and Sir Francis Page, Sir Edmmui 
Probyn, Knights, and William Lee, Esq. Justices. 



No. IX. 

The celebrated case of Magdalen College, Cambridge, Case of 

as reported by Lord Coke ( a ). Maodaleb 

«ii • • ..«.«. •■ Cambridge, 

This important case was originally an action of trespass and Co.Rep. pt. ii. 
igectment brought by John Warren against John 6miih, Master ^* ^^ ^- ^^^ 
of Arts, which began in the Court of King's Bench, Easter jbr^di!^?. 
Tern, 9Jac. 1. Rot. 5288, and it was pleaded that a special Cro. Rep. 
verdict was found, and argued at large by counsel on both ^^' "•^* ^^ 
odes, and at the last in Easter Term, 13 Jac. 1, it was argued p,^'|j, pt'i^d, 
by the judges and judgment then given for the defendant, as 
die same appears at Targe in Lord Coke's Reparte, pari iL 
fim€6bf entitied Magdalen College Case, 

This case was argued at bar, by Sir Henry Hobari, then 
Attorney-General, and afterwards (5hief Justice of the Com- 
tein Pleas, Sir Henry Montague, the King's Serjeant, and 
Sir George Croke, for the pudntiff; and by Yelverton, the 
King's Solicitor, and Thomas Crew, for the defendant. 

- ^The learned Judges of the Court of King's Bench who 
n|ffued and decided this celebrated cause, were^ Lord Coke, 
CUef Justice, Sir John Croke, Sir John Daderidge and Sir 
Robert Houghton, Knichts, Justices ; and it is most learnedly 
reported by the Chief Justice himself in his valuable Reports* 
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The facts elicited in this case, were, that John Warren 
brought an ejectione Jimud against John Smith, Master^ of 
Arts; declaring on a lease maide by Sir Francis CastUBon, 
Knight, the S^h December, anno 8 Jac. of an house in 
London, in the parish of St. Botolph without Aldgate, in tbe 
ward of Aldgate, from Michaelmas then last past for two 
years; by force of which the plaintiff entered, and was pos^ 
sessed till ejected by the defendant. 

The defendant pleaded Not Guilty, and the jury gaye a 
special verdict, namely, that long before the trespass and eject- 
ment, Rogeras KeUce Sacrw 'I heologits Professor, Maguter, 
ei Sooii CoUegii SancinB Maries Magdalenee in almd academU 
Cantabrigiie, seisiii fuerini de infraseripto mesua^io cnm 
periinen' in dominico sua ut defeodo in jure coUegii sUprmf$ 
and so being thereof seised, ISth December anno Mq)er Reginm 
Elix* 17, by their indenture in Englbh, between the said Queen 
lillizabeth of the one part, and the said Master and Fellows of 
die said College of the other part, and enrolled in the Chancery 
of Record, the said Master and Fellows, ^' for divers con- 
siderations them thereunto specially moving, did give and 
grant to our sovereign lady the queen, all that their messuage" 
(which was the messuage mentioned in the declaration) *^ with 
tlie appurtenances, lying in th6 parish of St. Botolph without 
Aldgate, London, to have and to hold the said messuage, with 
the appurtenances, to our said sovereign lady the queen, her 
heirs and successors for ever; yielding and paying therefore 
yearly to the said Master and Fellows, and tneir successors, 
at the feast of St. Michael the Archangel, 15/." with a clause 
of distress, and under the following condition, namely, '' Pro- 
vided nevertheless, that if our said sovereign lady the queen, 
her heirs and successors, shall not sufficiently convey, and 
assure by letters patent under the great seal of England, the 
said messuage with the appurtenances unto one Benediei 
Spinola, merchant of Genoa, and his heirs, before the 1st 
day of April next ensuing, that then this present indenture, 
and every gift, grant and article therein contained, shall cease 
and be utterly void, and of none effect ;" as appears by the 
said indenture, whereof one part was sealed witn the seal of 
the said Master and Fellows, and the other with the great 
seal of England* And the jury further found the act of 
13th Eliz. c 10, by which it is enacted by authority of par- 
lianient, that from thenoeforth, all leases, gifts, grants, feoff- 
ments, conveyances or estates, to be made, had or suffered by 
any master and fellows of any ^leg^e^ dean and chapter tt 
any cathedral or eoUegiate chnrdi, master or warden of any 
hospital, parson, vicar or any other, having any spiritual or 
ecclesiastical living, or any houses, lands, tithes, tenements or 
other hereditaments, being parcel of any such college, church, 
cathedral, hospital, rectory, vicarage or any other spiritual 
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Kving &c. to any person or persons, bodies politic or corporatCj 
other than for the term of twenty-one years, or three lives, 
shall be utterly void and of none effect, to all intents, con- 
stmctions and purposes &c. and they found likewise the act 
of confirmation of letters patent made 1 8th Eliz. c« S, by 
which it is recited, that where, after the 18th day of November, 
in the 1st year of the rei^ of the said Queen EliKabeth, divers 
and seversu honors, castfes, lands, tenements, rents, reversions, 
services and other hereditaments, were conveyed and assured 
to the said late queen, her heirs and successors, by divers and 
Bondry persons and bodies politic, as well for the discharge 
and satisfaction of great debts and sums of money, as for 
other good considerations, for the perfect assurance, confir- 
mation and further surety of which, it was enacted by au«> 
Chority of parliament, that all feofiments, fines, surrenders, 
assurances, conveyances and estates in any manner conveyed, 
had or made, or to be made at any time within seven years 
after the end of the session of the same parliament, ** to or for 
our sovereign lady the queen's majesty, by or from any person 
or persons, bodies politic or corporate, of any honors, castles, 
manors, lands, tenements &c. tor any debt, sum or sums of 
money, or other consideration whatever, shall stand, remain, 
and be good and available in law to all intents, constructions 
and purposes, according to the true meaning, intent and pur^ 
port of the same, saving to all and every person and per« 
sons ftc*** 

And fiirther it was enacted, that all letters patent, inden-* 
tares and other writings, sealed with the great seal of England, 
4r the seal of the duchy of Lancaster (a), or the seal of the 
eonnty palatine of Lancaster, then made and granted by the 
aaid queen for any sum of money, or for any other consider- 
ation, egseni bona^ perfecta and effectual in law &c. against 
the said queen, her heirs and successors, according to the 
ttnor and effect of the same letters patent &c« 

And they further found, that the said Queen Elisabeth, on 
the S9th January, in the said 17th year of her reign, by her 
letters patent under the great seal, granted unto the said 
Benedict Spinola (who was then a firee denizen) the said mes- 
suage with the appurtenances, to have and to hold to him, 
his heirs and assigns for ever. Which Benedict Spinola^ 
iSth June, anno 9& Eliz. by his deed indented and enrolled 
within six months in the Court of Chancery, did, for money, 
bargain and sell the said messuage witli the appurtenances, to 
S Afford Earl of Oxford, and his heirs. By force of which tho 
said Earl entered, and was thereof seised in his demesne as of 
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fee, praui iexpostulai, and he being so seised, Rowland Brojutk^ 
ton, gent and EUzal^eth his wife, CrasU TVin. anno 24JS&r. 
levied a fine of the said house with the appurtenances, to Ae 
said Earl of Oxford and his heirs, with proclamations, which 
were found at large according to the statute, and afterwarda» 
on the 9th May, anno S5 Elis. the said Earl demised the said 
house to Edward Hamond for fifly-one years, who on the 9di 
MoTember, anno S6 EUz. assigned all his interest and term for 
years in the said house, to one W, Marsham, who on the 4th 
October, anno 2 Jac. died thereof possessed intestate ; after 
whose death Alice his wife took administration of his goods ftc 
and on the Ist February, anno 4 of the then king (James I.) 
took to husband the said Frauds Castillion, kniglit ; and that 
the said Roger Kelke, Master of the said College, on the 8th 
January \wZ (which was anno 44Kegni Reginse Eliz.) died; 
and after his death Bamaby Gooc/te, Doctor of the Civil Law, 
was elected and made Master of the said College, and that the 
said Edward Hamond, in the name and stead of the said Earl, 
then tenant of the said house, paid to the said Bamaby Goocke^ 
then Master of the Siiid College, 15/. of the rent aforesaid^ to 
the said Master and Fellows of the said College due at the 
feast of St. Michael, anno doniini 1606; which 15/. the said 
Bamaby Gooche, then Master, received, and by writing under 
his hand, without a seal, acknowledged that he had received 
it ; and that the said Bamaby Goodie, within five years after 
he was chosen Master, and after the receipt of the said rent, 
namely, on the 5th February, in the 4th year of the present 
king (James I.) into the said house, with the appurtenances, 
upon the possession of the said Francis Castillion and ABce 
his wife, did enter in jure coUegii sui j/r€ed\ and the said 
Master and Fellows of the said College, on the aforesaid 5th 
February, by their indenture under their common seal, demised 
the said bouse, with the appurtenances, to the said J, Smiih 
the defendant, for six years ; and that the said Francis Cos- 
iilUon, knight, upon the possession of the said John Smithy 
re-entered and made the lease to the skid John Warren, proui 
in the declaration, who was eiected by the said J.Sn^h^ 
prout in the declaration : and the question which the jury re* 
ferred to the court was, whether upon the whole matter, the 
entry of the said J. Smith was lawful or not &c. 

And the four following points were moved and argued at 
the bar, namely ; 

1st. If the said conveyance made to Queen Elizabeth, by 
the Master and Fellows of the said College of the said house^ 
parcel of the possessions of the said College, after the said 
act of Eliz. Regime, was restrained by the said act? 

2d. Admitting that the said conveyance was restrained by 
the said act of 13 ; if the said act of 18 Eliz. has supplied the 
defect thereof, and has made it perfect and efiectual i 
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8d. Admitting n\ao, that the act of 18 EHs. doth not extend^ 
nor give any force to it^ if the said fine levied, and five yean 
passed, shall bind the right of the Master and Fellows of the 
said College for ever ? 

4th. If the said acceptance of the rent aforesaid, by the 
said Master of the said College, should disable or conclude him 
fiom entering into the said house ? And if any of the said 
points should be adjudcfed against the defendant, then his 
entry was not lawful, and by consequence judgment should be 
given for the plaintifi^, bonum drfendeniis ex nUegra causa, 
malum ex quoUbei defectu. 

As to the first point it was objected, that by the rule of First point 
the law, the king not being named in the act, is by the law 
exempted out of the act ; for the law gives the king this pre- 
rogative, that for the dignity of his royal person, he is not by 
consteuction of the law included within these common words 
•' person or persons, bodies politic or corporate;** and be the 
statute affirmative, or be it negative, which is stronger, it shall 
not bind the king unless he is specially named, but he shall 
take the benefit of a statute although he be not named t 

In proof of this, many statutes and authorities are advanced, 
and arguments are adduced, which as they are only corrobo- 
rative, are omitted in this place, but the student is referred 
to the Reports of Lord Coke for this legal information. The 
learned Keporter however concludes, that so in the case at 
bar, forasmuch as the queen was not named in the said act 
of IS Eliz. she was not bound thereby, but was at liberty to 
take the said grant as she was before the said act of 13 Eliz. 

It was likewise urged, that always after the act of IS Eliz. 
divers masters and fellows of colleges, deans and chapters, 
masters or wardens of hospitals and others, having spiritual 
and ecclesiastical livings, had made many estates and leases to 
Queen Elizabeth, and to the king that then was (James 1.) 
which are granted over and transferred to many persons, and 
all these were made by the advice of men well learned in the 
law, and of the counsel learned of the said queen, and of the 
long also ; and the change of such a common and constant 
opinion, upon which the estates and interests of so many men 
depend, will be the occasion of great vexations, suits in law, 
and the ruin of many, who have not only spent their substanee 
or the greatest part of it, upon such estates and leases, but 
have am spent much upon new buildings, and other chargea 
vpon them, all of whicn will be utterly lost by the change of 
the said continual practice ; and in such changes (a), rerum 
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pragresHu oHenduaii mudia qute initio praeaneri aui pmvideri 
mmpouwU: and another saith, quod in cedifiidis lapi$ mmk 
poittus nan est remo9endu$; ana the law saith (a)» Jnteresi 
reipvbUc(B ut Ht finis litium. 

Second point As to the second point it was argued by the plaintiflra 

counaeli that admitting the queen was bound by the said act 
of 13£Siz. yet the saUl act of ISEHz has made the grant to 
the queen good axid eflfectuaL The learned counsel then pr»- 
ceeded with his argument, which is givaii at length by Lord 
CoiCf but which is not necessary in this work. 



Third point 



As to the third point they argued, that the said Master and 
Fellows were a corporation aggregate of many, and had tfie 
entire fee in themi and cited many cases in corroboratioii of 
their argument. 



Fourth point As to the fourth point, forasmuch as the Master, who is the 
head of the corporation, had accepted the rent and giren an 
acquittance under his hand, he had concluded himself frott 
entering during the time that he was Master, and foraamuch 
as he was conduded, the Fellows, without their head, coold 
not enter ; and thereupon they concluded, that for all these 
four points, or for some of them, for if any of them should be 
adjudged for the plaintiff, judgment ought to be given fiar 
the defimdant. 



For the de« 
fendaut. 

First point. 



Against which it was argued by the def<Hidant's Coansd, 
and they concluded that judgment should be given for the 
defendant. And as to the first, which was the principal point 
of the case, it was argued for the defendant, and unanimously 
resolved by the Judges, namely, Lord Chief Justice Coieg Sir 
Join Crotef Sir John Doderidge^ and Sir Robert Houghton, 
Justices, upon solemn argument in Court, that the said act of 
18 Eliz. extends to restrain the Master and Fellows from convqr- 
ing the said house to the Queen, although she was not named 
in the act. Because, 1. That the Queen, Ijords spiritual and 
temporal, and the Commons, who made the said act, have ad- 
judged, long leases made by colleges &c. to be unreasonable 
and against reason and the law which is the perfection of roth 
son, mil neper expound the words of tise aet agaisist reason. 
S. That the parliament had adjudged them to be causes ijf 
dilapidations* 3. To be the decay of all spiritual fivingk 
4. The decay of hospitality. And, 6. The utter impoverish* 
ment of successors incumbents in the same; and much mora 
to the Ranie purpose, for which I refer the studious reader to 
Lord Cohe's report of this important case. And therefiue h 
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W18 miaiuiiiouflly resolved, that general statutes which prcmde 
necessary and profitable remedy for the maintenance of refi« 
mon, the advancement of good learning and for the relief of 
mt poor, shall be extended generally according to their words; 
and God forbid, exclaimed me learned sa^re, that by any ooi^ 
atmcdon, the Queen who made the act with the assent of the 
Ixirds and Commons, should be exempted oat of this act of 
13 EUb. which provides neeessaiy and profitable remedy for the 
maintenance of religion, the advancement of good merature^ 
and the relief of the poor; and out of these colleges, deans 
and chapters &c. as well as the church, is fiimished with grave 
and learned divines, for the instruction of Christians in the 
true refigion, as the commonwealth with learned men, for the 
better aidministration of justice, as well temporal as ecdesias* 
tical, which ( j. e. reUgion and justice) are the main pillars 
which support the Kind's throne; and therefore of all others, 
the King, who is, as bath been said, is persona mixta^ me* 
diema regni, pater patruB^ et ^inmsus regm^ who oer amnMimm 
is wedded to the realm at his coronation, skoula not be ex* 
envied out of this act by construction of law^ which would be 
agiamst reason^ and tie cause of dilapidations ^ the decay of 
spiritmal livings, of hospitaUty, of this uiter impoverishmeni 
if successors, and by consequence the decay of religion and 
justice would ensue. 

The Chief Justice Coke then cited many cases, some from 
his own Reports, tending to prove, that the Queen was bound 
though not named, and that although the true intent of the 
said exception in the act of the 1 Eliz. was for the support of 
the crown; yet by importunity of suitors, many estates and 
leases were made to the Queen by archbishops and bishops, 
wtA intent to grant them over to subjects for private uses; 
which the King, he said, that b now (James 1.) perceiving 
of his religious care, that the possessions of the archbishops 
and bishops, should not be diminished, caused an act to be 
patted in tne first session of the first year of his reign, cap« 9. 
to restrain such malpractices. 

The second reason that diis bright luminary of the law gave, Tiie fecood 
that the King should not be exempted by construction of law, ^°^ 
was, because the King is the fountain of justice and common 
right, and being God's lieutenant cannot do a wrong ; and 
cited many cases in proof. It was resolved by him and the 
beforementioned other judges, that the act being made to 
suppress wrong should bind the King. 

The third reason he assigned was, that the general words The third 
of a statute, which tend to perform the will of the founder or P<Mnt. 
donor, should bind the King, although he be not named, and 
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dted the act of 17 Edw. 2. which bottnd the King* in Lord 
Berkelejf% case. 

The fourth The fourth reason was, that the Master and Fellows were 

^'" * by the said act disabled to grant, and then if they be disabled 

to ffran^ the Queen could not take from them who are to diip 
^i&dL. And this disability is not simplicUer, sed seeundmm 
quid, for UT the Master and Fellows make such a grant, it shall 
not be aToided by the Master himself, but by his succesaory 
as it was resolved in this case, and had oftentimes been 
resolved before then. 

^te^fifUi rjijj^ ^j^^ reason was, that in acts of parliament which are 

to be omstrued according to the intent and meaning of the 
makers of them, the original intent and meaning is to be ob* 
served. And it appeared, that the intent of the Master and 
Fellows was, that they would convey the said house to Bene- 
dieiSpmola and his heirs; and because they could not do it 
ds directo, they attempted to do it ex obttquo^ to grant it tm 
the Queen and her successors, but upon condition that liie 
Queen should within three months grant it to the said Bem^ 
diet Spinola and his heirs. So that it was endeavoured la 
make uie Queen, who was the fountain of justice, the instn^ 
ment of injury and wrong, and of a violation of a pious and 
excellent law, which she herself had made. And what wss 
given to them for pious and charitable purposes, should be 
converted for the pnvate use of the said Sjnnola and his heirs 
for ever. And tne Poet, he said, well reprehended such 
conduct, 

— — Fnit haec sapientift qaoodam, 
Pablica privatis secernerey sacra profaois. 

And it was resolved, that the law will never make an intar- 
pretation to advance a private and to destroy the public, bat 
always to advance the public, and to prevent every private, 
which is odious in law in such cases. And therefore it is we&i 
said in Heydons case, in the third part of my (a) Reports^ 
said his Lordship, that the office of Judses is always to 19^!;^ 
such construction as to suppress t/te tniscnieff and advcmee tkt . 
remedy. *"* 

Much more valuable learning is displayed in this ex^f£i|v 
dinary case, for which I have not room nor indeed is it nec^ 
sary, but it was resolved that as the said estate conyej 
Queen Elizabeth was of force during the life of Dr..^^ 
then Master, and that he was alive, at the titne the /fine' 
levied, and all the proclaniiations passed in bis lime, sot 
none could have made an entry or claim during his life; and 
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that Dr. Oooehemthin five yean after his deaths did enter into 
the said house, claiming it to be the right of him and of the Fel- 
lows of the said College; for these causes also it was resolvedy 
that this entry had avoided the fine. And according to these 
Tesolutions, which are given in full in Lord Coke's 11th part 
of his Reports, judgment was given, quod qucerens nihil ca-' 
perH per oittam; or as the learned Serjeant Sir Henry Rotte 
has it in his report of the same case (a). Et judgment en le 
case al barre fuit donne per totam Curiam encontref le plain- 
tifl; et pur le defendant solonque ceux resolutions avandit(6}. 
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No. X. 

Skbjbamt Davies's CASB(e). 

CSestuy que ad le impropriation del* rectory ou parsonage 
doit repiure le chauncell, et auxi il doit contribute al repara- 
tions del* eglise, si a ascun terre in ceo ville, come in cest case 
le bxmoT et tenants de Mr. SerjeenU Dopiei ust le impropri- 
ation^ et auxi un farme in mesme le ville adjudge per cwnam 
sans question. 

No. XL 

Prebendaries liable to dilapidation for houses, even if not 
annexed to the prebenaal stall. 

Dr. Sands* Cass(c2). 

Dr. Sands, a residentiary prebendary of the church of 
Wellsy brought an action in the Spiritual Court for dUapida- 
tiona against the executors of Dr. Pierce, his predecessor; and 
Aey on the other side came and shewed, that in that church 
diere are eight residentiary prebendaries to which, to encou- 
rage them to residence, there are eight houses belonging, that 
to each prebend ifiere is a house belonging, but not any house 
Ml certain, the bishop having the privilege of appointing what 
kause he thinks Jit to each prebendary, but he must appoint 
one^ they hence inferred that this house goes not in succes- 
sion, nor is it part of the corps of a prebend, for that he is 
mebendary, and hath one house allotted him» and so was 
Dr.&nMlf; and afterwards, upon the death of another preben- 
dary, another house. But Blr. Justice Jones answered,, it is triie 
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here are eight houses belonging to eight lesidentiBiy pftimh 
dariesj whereof each prehendary de jure is to have one; iiM 
no one house is ascertained to any particular prebend^ or is 
parcel of any partic^^r prebend, but ought to be assigned to 
some particular prebend^ and when the bishop doth so aa^gii 
by virtue of his power, and not by virtue of anv estate he Ind 
in him, then it iRpart of the prebend, find shall be HaMe to m 
suit for dslapidaiions ; wherefore there ought to be 90 pni* 
hibition(a)« 

No. XII. 

Brown against Palfry. 

Easter Term, 86 Charles 3d. in the King's Bench. 

Custom lo repair a chapel, and to be discharged from 
repair of the parish church (6). 

Browh Prohibition to the Ecclesiastical Court of Durham, sugmt- 

V- ing that they are a parochial chapel within another pai^ of 

Mici^f5?Rot ^oi^hu"^^™^^!, and that the inhabitants of llie chapdiy 

41 f! ' have time out of mind had a parochial chapel and divine ser- 

LeT. Rep. vice, sacraments &c. and have used to be exempt from the 

partii. p. 10 J. repair of the parochial church, bells &c. in consideration of 

their bein^ charged to the repair of their own chapel, and 
that they have usually repaired the same; and yet that die 
defendant, church-warden of the parish church, sued them to 
repair the said church, the parish bells &c. and the prohibiticm 
was granted. And at another day afterwards a consultation was 
moved for, for that this whole matter was pleaded there, and 
sentence given; and the case of Chapel Brimage (c) was ciled, 
where in such a case a consultation was granted upon modoo. 
To which it was answered, that in the case of Chapel JSHmags 
sepulture was still reserved to the parish church, which 
a reservation of the ancient right, which is not in this 
Also upon examination by the Court, the suggestion theie 
was found false ; and though it was decreed there against the 
plaintiff in the prohibition upon pleading the custom, yet k 
was to try a matter there, not within their iurisdiction, for they 
could not try customs ; their law and our s differing as to tns 
nature of customs (el), if a custom be alleged in the Eodeo- 
astical Court, and denied, a prohibition lies(e), a modus k 
suable Q^te; but if denied a prohibition lies ; the bounds of a 



(«) Skin, l^i, pK IS. Trin. (c) Hob. 66. 

ryS Car. e. B. R. Dr. SaocU' case. (</) Latcb, 48. 

(6) See the Treatise, page 4f. («} Ibid. fOO. 
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parish atre not triable there («); a tmodui was sued for there,^ 
and another modus pleaded, and a prohibition granted. At 
laat the Court ruled the prohibition should stand, which baring 
befiwe been granted absolutely* a consultation cannot be upon 
bare motbn without plea. And Hale and the Court ruled the 
plaintiff should decliure upon the prohibition, and the defend- 
ant should plead as he thought fit. Upon which he traversed 
die custom which was tried at Newcastle Assises, and the jury 
finding no such custom, a consultation was granted. Levinx, 
counsel for the plaintiff* in the prohibition. IVeston, for the 
defendant (&). 

No. xm. 

Wise against Creeke. 
Hilary Term, 28 & 29 Charles 2d. m the King's Bench. 

Repair of a parish chapel, sufficient to exempt from 
repair of a parish church (c). 

A prohibition was prayed this Term to stay a suit in the Wise 
Smritual Court by the Churchwardens of Adderbury in Com. ^^ 

(Sxan. affainst the inhabitants of Bodecui, a village within the LeT.'parttt. 
parish oi Adderbury for repair of the parish church ; suggest' p! i86. 
Mig, that they have a chapel parochial and rights paroctiial, 
mud raiiane inde have time out of mind been Charged from 
repairing the parish church. The Court granted a prohibition, 
bat ordered tne plaintiff to declare thereupon, that the matter 
night come judicially in debate, whether such custom be good, 
or not 7 Accordingly the plaintiff declared, that time out of 
Bund, they have had in Bodecut a chapel parochial or church 
aiPBod!pctf^ infra parochiam de Adderbury; in which time out 
of mmd there has been a body of a church, a chancel, cam- 
puia & omnia alia parochialia trophasa, and divine service 
toA sacraments, and a distinct perambulation for Bodecut, se- 
Morate from that of Adderbury, and that the inhabitants of 
Sodkeui never go to the churcn o{ Adderbury, nor have seats 
&^, and that the inhabitants of Bodecut have distinct 
** rchwardens, and make no other use of the church or 
.^_rc]i-^ard oi Adderbury, nisi tantum pro sepultura; and that 
mp out qi mind they have repaired their parochial chapel 
^'^ \^ (d|iurcli of Bodecut, and the inhabitants of Adderbury 

'"Vbeen fireed and exempt from this charge, and ratione 
time out of mind they have been freed and discharged 




(«) 3 Cro. tfS, a^jadged, and HeU. hibition granted in a like case,, and 
133, and 3 Knlst. 241. S Kotl. Rep. 265. 

(ft) Vide Trin. SS & S9 B. R. A pro- (c) See Uie Treatise, page 4S. 

[C8] 
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from repairing the church of Adderbury^ and yet the defisnl* 
ants libel against them to repair the church of Adderbmrjfm 
Upon this the defendant demurred^ and for the pliuntiff it 
was saidy that a general prescription without cause to ezeoipt 
from repairs of the parish church is not good, for eyery |ift- 
rishioner is liable thereto of common rirat S. The caQjR 
here; 9ciL the repair of their own parochial chapel is iiot« 
sufficient cause of discharge ; for it is for their own ease and 
therefore cannot discharge them from a duty to which they are 
liable of common right. But if they had prescribed to be dis* 
charged upon paying so much towards the repair of the parish 
church or the walls of the church-yard, that might be good, 
as 2 RollCi 290. Hob, 166. Thirdly, this custom, if there be 
such a custom, might have been pleaded in the Spiritual Court, 
and there tried, being matter ecclesiastical, and triable there 
by the express words of the statute de circumspecte agaiis, 
sciL de ecclesics discodneria vel cemeterio non clauso nonjaeet 
prohibiiio: But for tne defendant, it was answered; fint, 
^is true a general prescription to be discharged from the re- 
pair of the parish church is not good without some reasonable 
cause, no more than a general prescription of discharge from 
repair of the highway, quia bonum publicum. But 2. Here is 
a good cause of discharge for want of seats in the parochial 
church and not going there nisi ad sepeliend, and this mi^ 
have a reasonable commencement. For instance the mouer 
church might become too small for the people, and the i>eopk 
too numerous for the mother church by the increase of nev 
buildings and inhabitants in the village; and it might be 
agreed, that the inhabitants of the village should build them 
a chapel, and no longer over-throng the mother church ; bpt 
should repair and find seats, bells &c. in their own proper 
chapel; and this hath been allowed a good consideration of 
being exempt from the repair of the mother church, as il 
3 RoUe, 219. the same case before cited on the other sid^ and 
Hob. 67, where it appears the consultation in the case ef 
Chapel Bromich was not granted because the custom was void^ 
but because the suggestion was false; andHobart himself m 
the end of the case says, if such a custom had been all^gedt 
a prohibition had lain, and so it was resolved in this Courts 
Ciutom though inter Palfry and Broum (a). To the third objection 'tis tnu^ 
^l"^i*^*tlcar*^' *^® repair of churches is expressly within the statute de cer- 
matter is tri* cumspecie agaiis; but when a custom comes in dispute, the 
able in the custom is temporal, and must be tried in the temporal c€Nirti» 
temiMral because their law and the common law differ in the very e^ 

sence of customs. So tithes and a modus decimandi are within 
the words of the same statute ; scU, Decimis debetiSf site cmt 



i^n) Pasch. 26 Car. 2. B. R. 



• • 
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smetis, where DecimU consuetis est modus decimandi (d); and 
tot this reason a modus decimandi is suable there ; but yet if 
tfie modus be denied or another modus there pleaded, a pro- 
hibition Hes(6) ; and of this opinion was the Court; Mich. 29, 
when this case was argued upon the prohibition, scil. that a 
prohibition lay, and advised the defendant's counsel to take 
issue upon the custom ; to which purpose they gave him time 
to talk with his client. Holt, junior, for the plaintiff; Lemnzp 
for the defisndant. 



No. XIV. 

The Bishop of Chichester^ Commission, empowering two From the re- 
clergymen to visit every church, parsonage-house and 8{»*nr of Chi- 
other ecclesiastical edifices, within the archdeaconry Gib8.Cod.Jar. 
of Lewes, in the county of Sussex, and to make their Eccl. App. 
return to him or his vicar-general, of dilapidations, § ^^i P* ^^^^ 
decays, want of repairs &c. (c). 

COMMISSIO PRO VISITATIONE PAROCHIALI. 

Johamies permissione diving Cicestr.* Episcopus : Dilectis The hUhop 
nobis in Christo A.B. & CD. clericis, salutem, gratiam & J^^iSj^ 
benedictionem. Cum (uti ex relatione fide dign& acceperimus) to vUit every 
ooam plures ecclesisB parochiales & capellas infra decanatum church, par- 
oe Lewes, ac domus mansionales, & alia sedificia prsedict*, ad ^^^^tbii/^ 
ewdem ecclesias & capellas spectan* & pertinen*, valdd ruinosse archdeacomy, 
WBdX & dflapidatsB ; nos, remedium in hac parte opportunum 
(prout ex officio nostro tenemur) providere cupien , ad visi- 
tinf, personaliter omnes & singulals ecclesias parochiales, & 
kra ecdesiastica in & per totum decanatum de Lewes prsedict', 
nMDQii coemeteria, ac domus mansional*, ac alia sedincia que- 
canqife ad hujusmodi ecclesias & capellas spectan' & pertinen', 
^bnscunque diebus citra festum sancti Andrese prox' futur' ; 
wtifjak hujusmodi ecclesias & capellas, ac libros, omamenta, 
oeMraqlie bona ac utensilia necessaria qusecunque, earundem 
•edeskrum et cappellarum, domusque mansionales ac alia 
asdiSeia ecdesiastica praedict.' itam intus quam extra, intuendi, 
iMj^lciMidi & denotandi & ruinas, dilapidationes, decasus 
enmraiia seu defectus quoscunque in hujusmodi ecdesiis, ca- 
pdKs^ omamentis, coemeteriis, domibus vel sdificiis invent.* 
actt^prehen^ reparatione, reformatione, vel renovadone in- 
imtif fldeliter denotandi & describendi. Vobis, de quorum. 
IkMitate, seduHtate, ac in hdjusmodi rebus gerendis dexteritate 
phuimum in hac parte confidimus, vices nostras, & vicarii 



(«) Co. S IiiAt. 490. (6) S Roll, tn, Hetl, 1.18. 3 BuUt. 241. 

(c) See the Treatise, page SO. 
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nostri in spiritualibus generalis, conjunctim & divisim commit- 

timus, EC plenam tenore prcesentium consedimus potestatenu 

MandanteSy & firmiter per praesentes injungen\ omnibus & 

singulis guardianis sive oeconomis & inquisitoribus quibuacunqiia 

infra decanatum praedict*, ut vobis praefatis commissariis nottris, 

& cuilibet vestrum^ in accessu vestro hujusmodi ad eorum 

spective ecclesias parocfaiales, seu * capellas, sint 

attenden*y obtemperan' & assisten*, sub poena juris eis, si in 

hac parte negligentes aut contumaces fuerint^ per nos ml 

and to make vicariutn nostrum in spiritualibus generalem infligenda. De 

their return omnibus vero & singulis per vos in hac parte habitis, acdi 

vicar-geDeral. gestisque, ruinisque, dilapidationibus & defectis in eccIeA 

sive capellis quadam schedula per vos faciend', prassentibiis 
annectend'y dicto die vel citra, debite certificetis una ami 
A. D. 1686. praesentibus. Dat* sigileo nostro^ decimo septimo die DeoOD- 
bris^ Anno Domini 1686. 

No. XV. 
Gibs.Cod. Jiir* A Commission to view the defects of an episcopal palace («)• 

£ccl. App. 

ConnnUsio ad insphiencr & taxandC defectus epUcop&Uig 
post epUcapum defunctum. 

The Arch- (&) WalicTus &c. Dilectis nobis in Christo, Magistris Rog8r9 

t'crbn?v''b^"' ^^*'^^^^^^» FFtTtelwfo de Leycestr.' & Roberto Patriia, eand- 
iiifbrmed of^ ^^^^^ ecclesiae Lichfeldensis, salutem &c* Quia in domibusi h 
dilapidations maneriis, & locis, ad venerabilem fratrem nostrum^ doimnaDi 
BU^ho^^ of ^ ^' ^^^ ^^^^^^ Coventr.' & Licb/ episcopum pertinentflmi, 
Lichfield and quamplures & notabiles, ut accepimus, sunt defectus, qiil 
Coventry, tempore bona? memoriae Domini Wcdteri, nuper Coventr.* ft 

Lien.* episcopi oontigerunt, quorum reparatio ad dictum ^ 
fimctum noscitur pertinere^ vobis, de quorum fide k 
spectionis industria fiduciam gerimus specialem, tenore 
sentium committimus & mandamus, quatenus vos ant duo 
vestriim ad dicta maneria & loca sine moras dispendio per- 
sonaliter declinantes, defectusque hujusmodi visui supponenftei^ 
ipsos per viros fide dignos 8c juratos, vocatis qui fuerint 
candi, aestimari & taxari fideliter faciatis. £t quid in 
iuaeshiscom- feceritis, nos opportuno tempore certificetis per literas Testna 
miMioD to in- patentes, harem seriem, quales etiam fuerint hujusmodi de- 

1574. vestro certifieatorio adjungend.' plenires continentes. Dat* fte, 



(a) See the Treatise, page 46. (ft) Reynolds' Reg. fo. 1S2 t. 
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No. XVI. The episcopal 

palace of Ro- 

A Licence or Faculty for taking down and rebuilding ed to be re- 

an episcopal palace (a). \^}[^* i^- 

*^ *^ * ^ ' Abbot 3 Reg. 

Liceniia ad dimendum, ^ adificandum, in palaiio episcopi. 6ib8.Cod.Jiir. 

Ecd. App. 

Gedrgius &c. Reverendo in Christo Patri ac venerabili Acommtarion 
tonfrati nostro, Domino Johanni eadem providentia Rofllen.' having been 
et^lscopo inodemo^ salutem in domino sempitemam. Quia per issaed to view 
inquisitionem venerabiHs viri Walteri Balcanqual, sacrae tne- »" «pi»««P»i 
ologtfle professoris, decani ecclesiae cathedralis Christi & Beatae ^^ ^ ' 
Manse Virginis Roffen.' Georgii Smith, Christopheri Dale, 
JEdamndi Jackson S^ Joannis Larkin, praebendariorum ejusdem 
ecclesise cathedralis (quae inquisitio facta est virtute commis« 
flionis nostras ad eos directae, gerentis dat.' vicesimo octavo 
die inensis Maii ultimo praeterit.' ) & per eorum certificatorium 
(cui annexu est commissio nostra antedicta ac nobis transmissa) 
sub manibus eorum propriis & sigillis respective nobis signi* 
flcata erat sub forma sequente^ T/ie certificate of Walter 
JBaleanqual, Doctor of Divinity &c. Per quod nobis apparet, and a retiini 
cnuedam aedificia ad palatium sive domum vestram episcopalem >"&<'« by the 
a^md civitatem Roffen.' valde ruinosa esse, quae reaediiicanda SowU^ay^Se 
nmt, ac in meliorem formam redigenda et reparanda. Alia vero ordered for 
pland sine usu et omnino superflua existere, et potius dinienda ^e beit, 
tfMe quam reparanda et reaediiicanda. Nos igitur, judicium 
dictorum commissiariorum sequentes, licentiam, facultatem pa- a licence or 
lifer et authoritatem tibi (quantum in nobis est, et jura hujus facolty l»ae- 
r^jni Angliae in ea parte patiuntur, et non aliter neque alio modo) g^|^^ 
damns, concedimus et confirmamus, ut eas partes aedificiorum 
ill praedicto certificatorio contentas et specificatas, quas dicti 
eonrtnissarii nostri in dicto certificatorio, tanquam sine usu et 
omiiitio superfiuas, diruendas et penitus demoliendas et amo- 
ttadas esse certificant, diruere, demolire et penitus amovere 
(iiicld5 famen materics, quas ex minis et demolitionibus hujus- 
mbdi superfiierint ad reparationem reliquarum domorum et 
aedifidorum palatii vestri episcopalis Roffen.* antedicti, et non 
ad aBo8 usus, applicenter) libere, licite et impune, valeas et 
pdnis; aliqu& ordinatione, canone vel constitutione ecclesi- 
astids, in contrarium faciend.' non obstante. Alias vero partes 
aedificiorum praedictorum, quas dicti commissarii nostri in dicto 
certificatorio reformandas, reparandas reaedificandas, sustinen- 
das et Bustenandas esse certificant, reformare, reparare, reaedi- 
ficare, sustinere et sustentare, secundum ordinatiohes, canones 
et constitutiones ecclesiasticas, teneberis. In cujus rei testimo- 
mom sigillum (quo in hac parte utimur) praescntibus apponi fe- 
cimus. Dat' decimo septimo die menses Julii, Anno Domini ^* ^« i^^ 
1632, et nostra? translationis anno vicesimo secundo. 



(a) Sec the Trcatifc, page 46. 
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■etting forth 
the obligation 
upon incum- 
bents to em- 
ploy all mo- 
iiieg receiTed 
for dilapida- 
tions within a 
>eari and in 
otiier cases^ to 
repair wiibm 
two montlis 
after notice, 
u|Km pain of 
sequestration 

notwithstand- 
ing which, se- 
veral incam- 
bents ne- 
glected to 
repair. 



and therefore 
he requires 
tliem to be 
Miiuionlhbed to 
do It upon pain 
of sequestra- 
tion. 
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No. XVIL 

A return to an inquisition^ which recites the commissioiiy 
and sets forth the duties of incumbents to ^aploy 
all money received for dilapidations within twelve 
months (a). 

Reverendissimo in Christo Patri ac Domino, Domino l^omut, 
Dei Gratia Cant' archiepiscopOy totius AngUse primati et apoB- 
tolicae sedis legato, vaster humilis et devotus ohedientiae filias 
Adamus Body, consistorii vestri Cantuar.* registrarius obedi- 
entiam, et reverentiam tanto patri debit.* cum honore. Man- 
datum vestrum reverendissimum 26 die mensis Novemb. A.D. 
1 403 recepi, tenorem continens subsequentem. Thomas, permii- 
sione divina .... Cant' &c. Dilectis in Christo filiis, Mam- 
tro Rogero Basset commissario nostro Cantuar.' general!, Adlm 
Body registrario et Thoma Wilton apparatori nostro generali 
salutem &c. Sartatecta a perceptoribus fructuum reparari, non 
solum juris civilis et canonice dictat auctoritas, set et sacri 
eloquii pagina instruit, ac constitutiones nostras provinciates 

Iienali quadam adjectione disponunt, censura (viz.) tali ad- 
libita, ul qusecunque pecuniar.' summse nomine reparationisy 
per viam compositionis receptee, sive judicii, in ipsam repa- 
rationem infra certum tempus arbitrio convertantur. Defectm 
quoque notabiles in mansis beneficiator.* sive cancellis ecclesiar.* 
repert.' si infra duos menses a tempore monitionis ipsius ordi- 
narii non fuerint congrue reparati, idem ordinanus tantum 
recipi faciat de fructibus ipsius beneficii, unde eosdem defectus 
faciat debite reparari : nonnulli tamen rectores et vicarii nostra 
Cant.' dioeces.' rectorias et vicarias suas in cancellis, domibus 
et clausuris, ad eorum reparationem seu refectionem perti- 
nentibus intactis patiuntur deformari minis, ut ea occasione 
protholor.' divina officia alicui non implentur, subtrahitur hos- 
pitalitas, mortuo incumbente brige et discordiae suscitantur, 
ac nostra negligentia clamosis insinuacionibus irretitur. Ne 
igitur tanta provisio cum subjectis periculis nostris conniventi- 
bus oculis pereat sine fructu, vobis coniunctim et divisim com* 
mittimus, et firmiter injungendo mandamus, quatenus omnet 
et singulos rectores et vicarios, per nostram dioeces.' ubilibet 
constitutes, nostra authoritate moneatis et efBcaciter inducatis, 
quos etiam nos tenore praesentium sic monemus, ut omnes et 
singulas pecuniarum summas, nomine beneficiorum suonim 
hujusmodi, per viam composit* sive judicii per eosdem recep- 
tas^ in reparation' et refection' eorundem beneficior' indilate 
convertant ; quodque cancellus, domos, grangias et clausuras, 
ad eadem beneficia et ipsorum beneficiorum reparationem sea 
refectionem pertinentes, infra duos menses a tempore monitionis 



(a) See tiie IreaUse, page 16. 
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hujusmodi eisdem in hac parte facte, seu nodficate, congrue 
fiiciant reparariy seu defectus refici eonindem: denuncietis 
iiisuper per expressum, €^bd si quis vel qui, quovis quesito 
eofere, mandata nostra higusmodi temere neglexerit adimplere, 
BOS eonindem defectus et negligentias, secundum omnem vim, 
formam et effectum constitut* nostrarum provincial* de quarum 
teoore superius fit mentio, supplere curabimus in eventum. 
£t ^uid fecerites in praemissis, nos, lapso termino hujusmodi 
monitionis, distincte et clare curetis reddere certiores. 

Dat' in manerio nostro de M aidston, \G* die mensis Novembris, 
Anno Domini 1403, et nostras translationis anno octavo. Cujus 
mithoritate mandati vestri reverendissimi, omnes et singulos 
ecdesiarum subscriptarum rectores (viz.) de Crundale, Bishops- The namet of 
bourn, Kyngeston, Charring, Hawkeherst, Sandeherst, Bocton, tlwtaaimb«ii 
Malherbe, veteri Romney, Hope, Demechurche, Estbrugge, ^i^j^ 
Snave, Snergate, Orgareswyke, Lymynge, Saltwode, Blake* 
manston, Sutton Valence, et Ehnefe, ac perpetuam vicarium, 
de Lyde vestrae dioeces* sive eorum prociuratores, monui et 
moneri feci, juxta omnem vim formam, et effectum dicti 
mandati vestri reverendissimi, prout natura et qualitas ejusdem 
etiam in oe exigunt et requirunt. Et sic mandatum vestrum 
reverendissimum, quantum in me est, obedienter sum executus. 
In cujus rei testimonium sigillum commissraii vestri Cant.' 
generalis praesentibus apponi procurari. 

Dat' Cant' 26 die mensis Januarii, Anno Domini supra- A,D.i40S» 
dicto. 



No. XVIII. 

Dilapidations being left by an incumbent's predecessor, a Islip. fo. lo h* 
commission is issued by the Archbishop of Canterbury ^ Oib».Cod.J«r. 
to mquure mto the same ( a }• ^7^ fo, ^^^ 

Cammissio ad tfisptdetuT Sf iaxancT d^eetu$ rec* 
toruBf tempore prtedeceuarU. 

(b) Simon &c. Decano de Pageham, nostras jurisdictionis Complalot 
immediatae, salutem, gratiam & benedictionem: Intimavit nobis beiof madaef 
dominus Johannes Atte Prestes rector ecclesiae de Tangmere, ^'^^J* 
nostrae jurisdictionis praedictae, quod in domibus, cancello, libris pi ' 
& ornamentis ecclesiae suae, nonnulli sunt defectus notabiles & 
enormes, quorum reparatio ad dominum TAomam de Goldyng^ 
ham, nuper rectorem ipsius ecdesiae dum vixit, & nunc ad 
executores suos, ut asserit, dinoscitur pertinere; sibique in 
liac parte petiit per nos provider! de remedio opportune. No- 



(a) See theTreatUe, page 46. {b) Islip. fo. 10 6. 
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A commission lentefl igitur eidcm in sua deesse justitia, sicuti nee dcbemuSf 
iMiies to in- ^jj^j committimus & mandamusy quatenus vocatis vocandisy ad 
p^}^ ^ quern seu quos defectuum hujusmodi reparatio pertixieat» & ad 

quam summam se extendat, & quorum, seu cujus rectoris ton* 
poribus contigerunty per viros fidedignos & jiuratos diligeiitar 
inquiras. Et quid per hujusmodi inquisitionem inTeiieriiy 
statim (dicto negotio expedito) nos cures reddere ceriioiei 
per literas tuas patentes & clausas, harum seriem contiDentat* 
A. D. 1S49. Dat* apud Lambeth^ XIII Kalend* Febniarij, Anno Donum 
Millesimo CCC°" XLIX* & consecrationis nostrae primo. 



t Anmdely 
lb. 145 0. 
Gibf. Cod. 
J or. Eccl. 
App. § 7. 
10.1500. 



The arch- 
bishop's com- 
mission re- 
cites, that a 
Canon ofWells 
had eomplain- 
ed of dilapida- 
tions left by 
his predeces- 
sors in a cer- 
tain ianUy 



No. XIX. 

Commission from the Archbishop of Canierbufy^ recHingy 
that a Canon of Wells had complained of dilapidafionl 
left by a predecessor ( a )• 

Commissio in causd appellationis^ occasiane dUmpi' 
datianetn JirmtE ad ecclesiam spectantU, 

Thomas &c. Delectis in Christo filHs, dominis WilUdmo 
Caffc, succentori et Thomce Maydyngleghf canonicis ecdesie 
cathedrdis Wellen' et Thoma LyehCf rectori ecclesise parochi- 
alis de Obelygh, Bathon' et WeUen* Dioces* salutem, gratiSD 
et benedictionem sua. Nobis dilectus filius venerabiHs vir Ma- 
gtBter Rogertuf Harwell, canonicus residentiarius diets ecclene 
cathedrahs Wellen' firman in eadem ecclesia de Modeford et 
Lonynton, per mortem TAoniiB Bt/vgham, dum vixerit, et tem- 
pore suae mortis canonici dictae ecclesiae, et firmarii firmae ante- 
dictae nuper in facta decedentis vacantem, juxta statuta et cod- 
suetudines ejusdem ecclesiae^ ut asseritur, debite obtinena, 
gravem querelam monstravit, quod praeiatus Thomas Byn^ham 
dicti querellantis in firma supradicta praedecessor' immediatus, 
quamplures et diversos defectus graves, et enormes, notabiks 
et patentes, refectionem, emendationem et reparationem ne- 
cessariis notorie indigentes, in domibus, muris et clausuris, re* 
busque aliis dictac firmas tempore ipsius ThonitR dum vixit, et 
firmarius huiusmodi extitit, ac ejusdem mora, culpa et neg- 
ligentia contmgentes, suae mortis tempore reliquit irreparatos, 
incorrectos penitus et suppletos; qui quidem defectus adhuc 
notorie remanent incorrect! et insuppleti, qxlorumque refectionis, 
reparationis, et suppletionis onus, ad dictum Thomam Byn^ham 
dum snperstes erat, ac tempore quo ab hac luce nugravit, ac 
citra ejus mortem ad suos executores, aut bonorum administra- 
tores et occupatores dinoscitur notorie pertinere ; et quamquam 
bona sufRcientia ipsius defuncti, ad hujusmodi defectus omnes 



(a) See Ihc Treatise, page d6. 
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et singulos debite reficiendos, ad manus ipsorum executorum and that the 
notorie pervenerunt, et remanent in prsssenti, iidem tamen exe- ^tj'"^? ^ 
cutores ipsos defectus debits reficere, ad hoc per partem dicti snfficlent as- 
querelantis saephis et congnie reqiusiti, non curaverunt, set hoc seu to naka 
lacere absque causa rationabili sen le^tima quacunque express^ u^?^^"^ 
recus&runt et recusant, seu plus debito distulerunt et deferunt " ^^ ' 
injusti, in ipsius querelantis praejudicium et gravamen ; super 
quibus pars ejusdem querelantis petiit instantdr a nobis de con- 
gruo sioi remedio provideri: Nos igitur, qui jure legationis whereopoa 
nostrae et prserogativas ecclesiae nostr» Cantuarien*, obtentu, the archbislMip 
universas causas singulorum subditorum suffraseonorum nos- muSJi,*t?taiI 
trorum, quae per appellationem vel querelam ad nostram audi- quire and to 
entiam perveneunt, audire possumus et debemus, sicut qui in compel repa- 
nostra provincia Cantuar*. Vices domini nostri Papae gerere fo^"^^^*^ 
comiHrobamury nolentes eidem parti querelanti in sua de esse proved. 
juatitiAy sicuti nee debemus, ad inquirend* in forma juris, 
▼oeatis primitus ad hoc legitime coram vobis dicti ThonuBjByng^ 
kam executoribus, sive bonorum administratoribus et occupa- 
loribasy ac aliis de jure vocandisy si pnemissa veritate nitantur, 
necnon de et super defectibus antedictb, qui et quales iuerunt 
atque sun^ ac pro quanto valeant compinenter refici, reparari 
et debite suppteriy nujusmodique inquisitionis et reparationia 
n^gotium, cum suis emergentibus^ incidentibus et connexis uni- 
venis audiendis, discuciendis et fine debito terminandis, et in 
eiwu quo prsBmissa inveneritb veritate fulciri, dictis executoribua 
ad congruas et debitas reparationem et refectionem defectuum 
pmdictonim^ seu alias de et pro eisdem praefato Bogero Harwell 
canonico et firmario antedicto satisfaciend\ canonice compel- 
lend' ; vobis conjunctim et cnilibet vestrum divisim, de quorum 
fidelitate et industria plene confidimus, committimus vices 
QDttras, cum cujuslibet cohertionis canonice, et ea quae de- 
cieveritis debite executioni demandand' potestate; mwdantea 
qnatenus dicto expedite negotio^ de omni eo quod feceritis et 
coram vobis factum fuerit, et inveneritis in praemissis, nos, aut 
nostr* antedict' causarum et negociorum auditorem, clare et 
distineC^ certificetis per literas vestras patentes, harum seriem 
continentes, sigillo authentico consignat', vel sic certificet ille 
▼eatnun qui praesens nostrum fuerit executus. 

Dat' in manerio nostro de Lambeth, 27* die mensis Octobrisi ^ ^* ^^^ 
Am D. 14i06| nostraeque consecratioms anno undecimo. 
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OmrtneyRe- Comtnission to seouester the goods of a deceased rectory 

gistr. fo* 51 b. who had left dilapidations (a\ 

Gibs. Cod. f \ J 

Jar* Eccl. 

App. ^ 7. CommUsio pro sequestrando bona rectoris defmndif 

fo. 1501. quousque sfxt^factum fuerit de dtfeeiibus. 

The teetor of WilUelmus permissione divin& Cantuarensis archiepiscopiUi 
£*^^ totius AnglisB primas et apostolicse sedis legatis &c. delectb 
dilaplSaUonsy ^^^ ^^* Q^i^ intelleximus quod Dominus Richardus Crissenffkt 

nuper rector ecclesice de Rolnenden', plures defectus notabiks 

tarn in canceDo, libris et omatnentisy quam in domibus et 

clausuris ac aliis asdiiiciis ipsius rectorise, negligenter dimbit 

incorrectos, quorum reparatio ad ipsum dominum MicardmB 

which rest rectorem pra&dictuniy dum vixit, pertinuit et ad ipsius exe- 

vpoo hU eze- cutores et bonorum suorum administratores si quos dimiaerity 

aS^itrmton* notoiie pertinet in present!; ac insuper non modicam dilapi- 

dationem in prostrationibus arborum, senium et boscoruniy ad 

dictam ecclesiam pertinentium, fecit, et ultra quam neceasefiitt 

dissipando consumpsit, in dictse ecclesias Isesionem manifestamy 

ac successoris sui rectoris dampnum non modicum et gravamen: 

all hii goods Quocirca, vobis conjunctim et divisim committimus et man* 

are pat ander damus, qnatenus omnia res et bona ubicunque fuerint inventay 

Mqaettrmtioo. j^ quonimcunque manibus existentia, auctoritate nostr& seques- 

tretisy et sub arcto et tuto custodiatis sequestro ; quousque ex* 
ecutores prsedicti, si qui fuerint, seu alias bonorum hujusmodi 
administratores, pro reparatione dictorum defectuum idoneam 
coram nobis praestiterint cautionem, seu alias vero ipsius ee- 
clesise rectori pro defectibus ipsis et dilapidatione congrue fiierit 
satisfactum. 
. A. D. 1382. Dat' apud Maghfeld, primo die Januarii &c. 



No. XXL 

Pacher ; Re* Sequestration of the profits of a living, for dilapidationi 

giftr.fo.Wtf. in the chancel and nouses of a rectory, the rector then 

Gibs. Cod. living, and providing for the cure of die same (6). 

App. §7. 

fo. 1501. Sequestratio Jiruciuum rectorittf pro defectibus re^ 

parandiSi redore nivenie.^ 

The chancel MoUhttus, permissione divin& Cantuariensis archepiscopiiiy 
^"^ ^ta*^ be. ^^^^ AnglisB prfanas et metropolitanus, dilectis nobis in Qiristb 
iiif^re2ly di- Georgia Goringe, parochise de Ovingdeane in comitatu Sussex 

laplilated, by . 

the neglect of 

a r«cto( then (a) See the Tr^i^lisci, page 47. (b) Set the Treatise, page 47 

iiTing, 
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armigero, & Johanm SheUjf, armigero parochus de Patcham in 
dicto comitatu Sussex &c. salufcem, gratiam et benedictionenu 
Cum (uti ex fide digna relatione accepimus) cancellus ecdeaiae 
parochialis de Stanmer in decanatu de Southmallingy nostne 
et ecdesiae nostras Christi Cantuarensis jurisdictionb immediatae, 
necncm rectoria et alia sedificia eidem pertinentia» negligentii 
et incuria Thoma Kynge, clericiy rectons ecclesis parodiialis 
de Stanmer praediot' ejusque firmariorum tive deputatorum, 
admodum ruinosa et ferg funditus prostrata existunt ; quodque 
prae&tus Thomas Kun^e nonnuUus decimas, fructus, reditus et 
proventus ipsius eccfesiae diversis separalibus personis locaverit, 
et ad firmam dimiserit; ci:\jus prastextu hujusmodi firmarii 
circa eorundem fructuum et decmiarum percentionem ad vim 
et arma verisimiliter convolaturi sunt, nisi de ccileri et congruo 
remedio in hac parte provideatur : Nos igitur» praemissa con* a feqnettn- 
niventibus oculis prasterire nolentes^ sed eis pro posse nostro ^^^^^"^^^ 
snbrenire cupientes, ac ut fhictus, reditus et emohunenta dictao ' 

ecdesis^ quae ( deductis oneribus consuetis eidem ecclesiae in* 
eumbentibus) remanserint, ad reparationem praemissorum, et 
ad nsus jus et interesse in eisdem nabentiSf conserventur, pro* 
▼idere volentes ; omnes et singulos fiructus» reditus^ proventuSf 
decimas, oblationes ac alia jura et emolumenta ecclesiastica 
muecunque ad dictam ecclesiam parochialem spectantia et per- 
tmentia, ex causis praedictis^ etaliis nos in bac parte speciauter 
moventibus^ ex officio nostro duximus sequestranda, prout 
etiam sic sequestramus ; et hujusmodi sequestri nostri custodiam 
▼obis conjunctim et divisim committimus per prassentis. Ad 
publicandum igitur hujusmodi sequestrum nostrum^ sic per nos 
mterpositrnn, omnibus et singulis quibus interest in hac parte ; 
necnon ad colligendum, levandum et percipiendum omnes et 
singulos fructusy decimas, obventiones, commoditates et emo- 
lumenta ecclesiastica quaecumque ad dictam ecclesiam parochi- 
alem quoquo modo spectantia et pertinentia, easque et ea sic 
collectay levata et percepta, sub salvo et tuto sequestro custodi- 
endum et conservandum, et quae temporis mora de verisimili 
fiitura sunt deteriora, justo pretio alienandum et venditioni expo- 
nendum. Ac de collectis levatis et perceptis, hujusmodi curae and ( the core 
dictae ecclesiae parochialis in divinis officiis et aliis requisitis '^i'!5^"\''"*' 
deserving ac delectus et decasus cancelli et aliorum aedificiorum MimUoo to ^ 
prasdictorum sufficienta reparari et emendari faciendum, necnon joinedy 
omnia alia onera eidem ecclesiae incumbentia, supportari faci- 
endum et causandum, ac de residue sic collect* levat' et percept* 
fidelem computum sive ratiocinium (cum ad hoc congrud 
fberitis requisiti ) just^ reddendum et faciendum ; caeter&que 
omnia et singula alia faciendum, gerendum et expediendutn, 
qnae in hac parte necessaria fuerint seu de jure quomodolibet 
requisita; vobis vices et authoritatem nostras conjunctim et with tunaldt- 
divisim committimus per praesentes ; tantis per duratur' quoad "'"nc**^?" ^ 
eas duxerimus relaxand'. Et praeterea, universis et singulis mrei^a^t 
clericis et literatis quibuscunque per provinciam nostram Can- aH who ibsu 

hinder. 



fXhi 
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toarienaeiii obilibet oonstitutis, pnesentes literas no0tn8 veoep^ 
turisy conjuiictim et dhdrim committimuSy et firmiter injungeiMO 
mandamus, quatenib, si quis present! sequestro nostro oqd- 
traducerit, ant eidem contravenire voluerit, vel hujusmodi noa- 
tram sequestnun ausu temarario, quoyis quaesito colore riolue 
pnesumpserit ; tone dtent sen citan fedant peremptorie eontr»> 
dictores et violatores hujusmodi omnes etsingulos, etquemKbet 
eomnv quod compareant et quiHbet eorum eompareat oorm 
nobis aut vicario nostro in spiritnalibus generaH aut offidaS 
principafi quocunque, in ecdesia caihedrali divi Pauli, Loiidoflf 
loco consistoriali ibidem, decimo quinto die post citatianMi 
hujusmodi eis aut eorum alicui in hac parte respectire fiictam, A 
juridicus fuerit, alioauin proximo die juridico ex tunc sequealc^ 
quo nos, aut officiaiem prindpalem hujusmodi, ad jura red* 
dend' harum causarum ibidem consuetum, pro tribunali aedcse 
oontigerit; certis articulis, capitnlis sive interrogatorib, pa»» 
missa ac conteraptum et vilipendium nostri et jurisdietiooii 
nostrse ecdesiasticas coneemend' eis et eorum cuilibet, eon 
▼enerint, ex offido nostro respective objiciend' et tamisiruiS 
personaUter responanri, ulteriiisque, facturi et recepturi quod 
justum fuerit in nac parte* Et quid in pnemissis feceritia, nos 
aut vicarium nostrum in spirituaUbns generalem sive offidakm 
prindpalem hujusmodi, dictis die, hora et loco, vel citra, debiti 
oertificetis, seu certificet ille vestriim qui pnesens nostrum 
aaandatum fuerit executus. 
A. D. 1568. Dat' quinto die mensis Julii, Anno Domini 1568, et nostne 
eoosecrationis anno nono. 
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Peccham ; 
Ke|f. fo. 56 6. 
Gibs. Cod. 
Jnr. Eccl. 
App. § 7. 
fo. 1502. 



A teonestn- 
tion iiaviDg 
been relaxed, 

3 ion caatioD 
veo to re- 
pidr. 



A sequestration having been relaxed by the archbishop, 
upon caution being given to repair, inquiry is directed 
wnether any such repairs have been done, and if not, 
sequestration is to be made again (a). 

CommUsio ad inquirendum^ an reparationes faei€ 
fuerint seeundim cautiams dot as; ei si aliier^ 
ad sequestrandum. 

Frater {b) g. &c oflSdaE suo Cant' salutem &c 

Mendnimus, nos nuper fiructus ecclesise de Bisoppesbune^ 
pro quibusdam defeetibua tarn in domorum aedifidis quam oi^ 
namentis ecclesias reperds sequestrari fisdsse : Demum aulenii 
Procurator Ottonis Computh defuncti, quondam rectoria eJMSr 
dem ecdefflias, coram noois comparena, ipsum sequestrum ta£ 
oondidone of^nuit relaxari, ut videlicet prius de repaxanfii 



(lO 8e»tbe TlFsaitlte, ^ m-. (6) Mrnimet PiMxtaift, R\eghtr. fa.%h. 



AnncKDix. xMi 

amihm delbctibua tdm in i^dificiis, qiiim in omamentiB eo^ 
deaW fideiussorias exponeret oautiones; auper quibus quid 
kuousque nictum extiterit, penitua ignoramua* Quocirca dia« 
OPetioni veatrsB committimus & mandamua, finniter ii^ungentea, 
qaatenna de penniaais inquurentea diligentiua yeritatem, ai dictaa 
Cfuitionea auffidenter eaaepraestitaa inveneridat fidejuaaorea ipaoa 
iraetoritate noatra per oensuram eodeaiaaticum c<mipellatia ad 
integram reparationem, & lefectionem cmmium defisc^um pne* 
dtotonim : Si vero auper hiia nihil inveneritia eaae factum. Inquiry u dU 
fimttna ip^ua eccleaiai, & quaecunque alia booia dicti defimcti, ^el^^thinr 
aMqueatretiaf & aub aequestro iadatia arctiua detinerL Man* hath been 
4iiiltea diatricte firmario ecdeaiae memoratae, & aicut nobia de done? And if 

r\ aequeatro reapondere volueritiay inhibentea, ne quicquam ",!^Vio^^ 
benia ipaiua defuncti penea eum leaidentibua, ejua execu^ made again. 
ttfibua yd aliia quibuacunque reatituat, donee pitadicti omnea 
d(aJ$Bctua integre reparentur, & auper hoc a nobia aliud leceperit 
Wk mandatia. Quid autem auper hiia invoieritia, nobia, quam 
^ib fieri poterit, fideHter intimetia. Denundantea inauper 
Mi firmario, qu5d ai ipsa bona a auia manibua permiaerit 
WMigari, noa ea de ipso uaque ad quadrantem ultimum requi- 
nanua. 

Dat' apudWytten, 2 nom Junii, conaecratioiua noafcrae anno A. D. itao. 
aecnndo. 

No. xxm. 

A rector having petitioned to make aundry alterationa in Sancroft; 
hia paraonage-houae, the archbishop issuea a commia- ^Gib«?'God ^ 
aion to inspect the aame and make a return {a}. juw.EocU 

A pp. § 7. 

Commissio ad inspidendum domos rectarus, pro mtf- ^®' ^^^' 
tatione earum statils i adpetitionem rectoris. 

WUHelmus {b), providentii Dirini Cantuariensis Archiepis- Upon the pe* 
copuSy totius Angliffi primas & metropolitanus, dilectia nobis in ^*^*°"* ®^* "*«• 
Chriato TAoma Grenhalh, rectori de Cooling, Riehardo Pear- ^y^^tiimTiii 
a0ii, vicario de Higham, Johanni Crew, vicario de Hartlipe, Ed- hit panooage* 
wardo Turner, rectori de Halatow, in comitatu Cant*, Johanni ^ona^, 
Gmjff de Strood,' Isaaco Blake, de Strood praedict^ Henrico 
Gardner, de Hawling, Bonham Haze, de Cooham, in comitatu 
Cantii, respective, cenerosis; necnon capitaneo /Zoderft Barker, 
de Ifield ali^ Sinfflewell, in comitatu praedicto, armigero, salu- 
tem & gratiam. ]rorrecta nobia nuper petiitio ex parte Georgii 
SiradUng, aacraa theolofliae profiMsoria, rectoria rectoriaa ec- 
<^ealaa uarochlalis de Cliro in comitatu Cantii praedicto^ ecde- 

r^ 1 catnedralia & metropoliticae Chriati Cantuarienaia pecufiaria 
exemptae juriadictionia, continebat, quod nonnuIU a^tificia, 
4Miua, & structural, vulgo vocat' the old kitchin, the old wett- 
er 9«e tiU Treatise, p^a 47. (6) Saaaroft, BafMr. fb. ai9«. 







viearidge-home. cz 

fedatmm de CXtttf 

dilaiiidate, & qiuui | 

fbenmt, & toot, at rmtiooe 

pnedicti' potiui dettmoi 

repfraada & lesnicifanida ; qi 

i ad ^^"— MOTff d<iro & ufitatHB^ 
prsfndiaBB didi leotoria modami 
eedffie ccnseantur : Nobis igitor 
JK dSapidata ftM^^H*^ & Btmct urat 
h apectan' dirui & deaMiGiip 
it dfiwililioHilHiii eomndom 
~( repantionem rdiqi 
M ivctoriaiii daadoaii & anpScari 

_ ^: Vobis igitur, de quorum fiihfclili, Jk 

{^^^I^Tl? cig<M» abi*.aicna plarimuin in hac pai 

w^Kvi, «Hi jtftKW>m 0MBHittiBBUs ft fnanda«HM» quaimiia 

««k« MOirtfe ^^f^orvttu *i dku cdifida, domofl 

jtccutt nKtonm de CHffe spectan* aine 
^><tAltccr jJeoncn, decasos & ruinas dictomm cdifioomai noi 
^^»^K«0(iC» nKCro, ac omnia & singula ssdifieia flwifs 
MM^t» ex mm Jr udfilate died rectoria ft soceBsaanHa aiM 
ttkftcurv^ JK Jbe&berato consilio & judicio Yestraii 
^^r^ci-utit* JLinfeenda & amoTenda sint quam reparazida, nobH, ant 
^tvMr«v> tK'^crv in spiritualibus generali^ in scriptis mah aigiKs 
^cH(riN« Auc quatuor oestrum, pardcularitur tempore oppoftuno, 
uu^k^^uw prmemibaa certifioctia. In aqua n Uiniiwium, 
4ti^iUum , t^Uftj in hac paxti utimar ) pneaendbua apponi fr**MM^t 
A. D. i«r9« ^^^^ ^ «cv^mM nono die mensia Apriiia, Anno Dozdidi milieiiwu 
«i.'\w(uc«uuc jtfpciiageaimo nonoi nostra^ue consecnuaonis anno 

No. XXIV. 

iMuiiii; All uHiuistcictt and return having been made oonoemiBg 

^T^h^^l,^ ihc pr\*|K*«d alterations to the said paraonage*boase» 

Tir Red. b> which its state and condition waa reported, n Bcenet 

4 'io. « 7. «'as ^ruuMd by the archbishop to demolish and reboiUt 

r«. . jiLS. a«.\vr\li»^ lo the t«or of the said return (a ). 

i««crft^ md wniawfiam wUUmm dam^s reciarim, ar- 
caWaJM Urmnfrem certificaiiorii swpermdc fmeti. 

4<«pr iMfni. WiaMm%iS{^^\ IVondentiaDiTinlCantuarienBsArchiepia" 
•hwmi, 4m^ p^. eopos, totiu» A»gli« primaa & metiopofitanus, dilecto ttohia 
IwIT'-* ^""ll^- "* Christo revvremb vuro Gcargio SbradBMgBaerm theolqgin 
't^^"^' professoriy rei'tori eivlesia? jparochiafis de Cliflfe in comitata 
Caatii, eccIesiK iioslrw catnedraEi ft metropoKticm Chriali 



(«) a^ Uue TnsliMt p^t 4?. (*} asKisA, Rsc^ttr. fs. tl4*. 
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Cantaavieiisis peculiaris jurisdicdonis & immediats^ talutem & 

riam. Quia per inquisidonem Riehardi Pearson yicarii 
Higbam, JohamUs Crew vicarii de Hartlipp, Edwardi 
Tmrmer rectoris de Halstoe, necnon Isaaci Blake de Stroode, 
veapectivef in comitatu Cantii praedicto (quae inquisitio facta 
eat virtute commissionis nostrse, ad eos & alios directse) & per 
eonim certificatorium sub manibus eorum propriis & sigUlis 
xespective, nobis significatum erat, sub bac forma : * 

.. We whose names are underwritten, by virtue of a commis^ 
nam directed to us from the most Reverend Father in God 
WiUianiy by Divine Providence Archbishop of Canterbury, to 
wsaie inspection into the ruins and dHatndations of the par- 
Monage-^amse of CUffe, and other buiUkngs thereunto belongs 
MW, Do eerttfy. That, in our judgments, the house coiled the 
lonridge-house may be demolished, as altogether useless: 
LUeudee, that the Old Kitchen, and Old Well-bouse may be 
taken down; provided t/^ hall now standing be made into two 
lower rooms and chambers. 

'. And as for the Fodder-house, it is our opinion, that it 
^kould rather be repaired t/um demolished. In witness hereof 
mo have hereunto set our hands atid seals. May the 1th, 1679. 
jRi. Pearson vie. de Higbam. John Crew vie. de Hartlipp. 
Sdw. Turner rec. de Halstoe. Isaac Blake. 

1. 

Per quod nobis apparet, quoddam sedificium vulgo vocatum by which Uie 
The Fodder-house, ad domum mansionalem rectorise de Cliffe S!|!{5 *" f ^J**" 
pnedict' spectan* & pertinen' valde ruinosum esse ; quod re- appeared ; ' 
apdificandum est, & in meliorem formam redisenduin & re- 
parandum; alia vero sedificia vulgo vocata The licaridfre-house, 
the Old Kitchen, atid Old Well-house, potius diruencTa, quam 
reparanda & re-aeclificanda ; sub ea conditione & provisione, 
ut aula dictae donius mansionalis ad dictam rectoriam spectan' 
(Anglice The Hall) in quatuor partes AngUce rooijur (scilicet 
diiaa camerus, AngUce two upper rooms or chambers, & duo 
ap^/fiiL inferiora, Anglice two lower rooms ) asdiiicetur & con- 
Tertf^r* Mos igitur judicium dictorum cominissariorum se- 

?[uentes, licentiam, facultatein, pariter ii authuritatem, tibi license u 
quantum in nobis est, & jura regni in ea parte patiunter, & '5*'*°\^*l *®^ 
nioa aliter nequ alio modo) damns, cqnoedimus^ & confinnamus, bnUd/ accord- 




quae 
d iiiri fei enda '■ esse cefrtificakrt;\ dirucfe deiQotlre, '& penitf^ 
aAWi&W^(tnodd taihen materif s ^uae ex ]n|uhis ]& demolitiohu^us 
lHij«dkk>di ftupeiHherint, ad 'repanoioiiem asdiAcioniin bi 6\tto 
dltiSSiditotio mentiohatorum,- ' ac irelinqaarum ' dombrum ' '^^ 
aedificiorum ad dictam rectori am de Cliffe praedict' spectandum, 
& non ad alioaqadsappUeentur) liberft/ Mdtd; ft uhpnnd videas 

[ J> ] 
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& possis ; aliqu& ordinatione, canone, vel constitutione ecden* 
asticisy in contrarium facien' non obstantibus: Alias Tero 
partes SBdificiorum praedictorum, quas dicti commissarii nostri 
in dicto certificatorio reformandas, reparandas, sustinendaa, & 
sustentandas esse etiam certificant, reformare, reparare, aua- 
tinere, & sustentare; & aulam praedictam ( Anglice /Ae Aa£ ) 
in quatuor partes Anglice rooms (scilicet duas cameras, Anglie& 
two upper f-ooms or chambers, & dua spacia inferiora, Anglioe, 
two lower rooms) aedificare, & convertere; secundum ordi- 
nationes, canones & constitutiones ecclesiasticas, teneberia. 
£t ut de & super praeniissis, nos vel vicarium nostrum fai 
spiritualibus generalem, circa vel ante festum sancti MieheJU 
Archangeli jam prox' futur' debite & authentice certifices, fie« 
certificari facias. In cujus rei testimonium, sigiilum ( quo m 
hac parte utimur) prsesentibus apponi fecimus. Dat' viceaiiaa 
▲. D. 1679. secundo die mensis Mali, Anno Domini, miUesimo sexcentednia 
septuagesimo nono, nostrseque consecrationis anno aecundo. 

No. XXV. 

Grind. Lond. Form of letters patent for rebuilding a church that is too 

Gib8.CDd^jnr. ruinous to be repaired, or is placed in an inconvenieiift 

Eccl. A pp! § i v! site ( o ). 

fo. 1457. 

Litem patentes regta majestatis concessa pro vree* 
tione ^fundatione nova ecclesia, 

^^lj?'h*'*V Elhabetha Dei Gratia Angliae Franciae & Hibemiae Regina» 
wag ruiDous^ Fidei Defensor &c. Omnibus ad quos praesentes literae pcr?^ 
and inconve'. nerint salutem. Cum ex parte parochianorum & inhabilan- 
nientiypUced, tiura parochiae de Woodham Waters in com* nostro Essexie, 
de patronatu perdilecti & fidelis consanguinei nostri Tkomm 
comitis Sussexiae existen' London' dioec* per ipsum comitiem 
nobis nuper expositum extitit pariter & suggcstum, qudd 
ecclesia parochialis praedict^ in magnam ruinam & decaanm 
dilapsa existit, quodque rational magnas distantise a villa de 
Woodham Waters in com' prsedict* inhabitan' & residen* infirm 
villam prasdict' valde nociva existit, sic quod legei & sabditi 
nostri tam infra villam praedict* comoran* quam ad dictaa 
villam frequen' & divina servitia in eadem ecclesias parochial 
audire cupientes, multoties ad divina servertia ibidem cele* 
brand* propter magnam loci distantiam adesse non possun^ 
verum etiam infirmi, pregnantes, & alii impotentes infra villani 
pra^ict' sine grandi labore & prericulo coporum suorum, ad 
dictam parochialem ecclesiam pro divinis servitiis ibidem aijh 
diend* & pro sacramentis ecclesio) ibidem recipiend' tempore 
congruo venire minime valent & possunt: Sciatis igitur, quod 



(a) See the TreatiBc, page 47. 
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imnnissa considerantes^ volumus^ ac pro nobis, heredibus and grants U- 
et snccessoribud nostris, per praesentes concedimus praefato <^^"»® '® ®'*^* 
TSkofffir Comiti Sussexise, & heredibus & assignatis suis, auod ^ pbre^more' 
ipai, in aliquo tali convenient! loco, prout eis seu eorum alicui convenient^ 
magis expediens & necessarium fore videbitur, construere & 
edificare possunt de noTO, infra parochiam de Woodham 
Wftten prsedict' unam aliam ecclesiam parochialem, una cum 
canneterio eidem adjacen' quae erit & vocabitur ecclesise pa- 
TDchialis de Woodham Waters prsedict' in com' Essexise, dis- 
tiiicti & seperatim ab aliis parochiis, ac ipsam ecclesiam pa- 
ndhialem, cum sic erect* & edifieat' fuerit, ecclesiam parochi- which shall be 
alem, de Woodham Waters in com' Essexiee, pro omnibus the parish 
kilMbitantibus infra prasdictam villam & parochiam de Wood- ^^°>'^''> 
ham Waters, fiicimus, ordinamus, erigimus & stabilimus per 
prmentes perpetuis futuris temporibus duratur*. Ac quod 
ovmes & singiiU inhabitantes infra villam & parochiam de 
Wpodham Waters pnedict* qui nunc sunt, & qui pro tempore 
emnt, de caetero imperpetuo habeantur & reputentur de pa- 
Tochia, & in parochia dictas ecclesiae parochialis de Woodham 
Waters pra&dict' de novo edificand*. Et quod dicta antiqua 
€6eltiia parochialis de Woodham Waters prasdict* postquam 
iOa nova ecclesiae parochialis per praefatum Thomam Comitem 
Susseziae aut heredes vel assignat' suos sic erect' & edifieat' 
fuerit, de caetero non erit, nee tenebitur, reputabitur, accepta- 
bitur; ulterius ut ecclesiae parochialis parochiae de Woodham 
Waters ; ac etiam quod omnia & omnimoda sacramenta & 
sacramentalia de caetero erunt administrat* habit' & occupat' 
infra dictam ecclesiam parochialem de novo erigend' & edifi- 
cand* pro omnibus & omnimodis paroch' praedict* ac pro omni- 
huM & omnimodis aliis personis in eandem ecclesiam confluen* 
in tarn amplis modo & forma, prout ea omnia & sin^la ante- 
hae habit' & usitat' fuere in dicta antiqua parochiali ecclesia 
^ Woodham Waters pra^ict'. Et rector dictae ecclesiae pa- 
rochialis & sucoessores sui habeant, teneant, & possideant, 
omnea & omnimodas decimaa, oblationes, obventiones, pen- 
aioiiei^ portiones, fructus, proficua & emolumenta quaecunque 
di^tiB rectoriae quoquomodo pertinen' & spectan' in tam amplis 
mpdo .^ formal prout priedictus rector, aut aliquis praedeces- 
aorum suorum, pqrantea habuerunt, & gavisi fuerunt. Volentes 
inaaper, and per praesentes firmiter injungend' praecipien' pro 
nobis heredibus & siiccessoribus nostris,- omnimod' & omnimod' *°^ ^ ^^^ 
aubditia nostris qui nunc sunt, & qui pro tempore erunt, cujus- ^ as'such" * 
^QMue gTAduB aive conditionis nierint, quod permittant, & 
giiiUbot eorum permittat, rectorem ecclesiae parochialis prae- 
oict* custod' honor' & catallorum, ac alionim omamentor' ec- 
clesiae praedict' pecnon parochianos inhabitantes parochiae 
prBBcUct & successores suos pro tempore existen' & eorum 
quemlibet, quod habeant, teneant, gaudeant, & possideant, 
omnia & omnimod' eis in hac concessione nostra concessa & 
confirmata, secundum vim, formam & effect* concessionis nos- 

[d2] 
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trse praed* absque aliqua molestatione, gravamine, inquietationet 
vexatione, seu perturbatione nostri, heredum vel successomm 
nostrorum aut aliorum officiarior* ministror' seu subditor' noe- 
trorundy aut heredum vel successor' nostrorum quorumcunque; 
ootwitbstand- statuto de terris & tenementis ad manum mortuam non po- 
o^mortoMln!^ nend* aut alio aliquo statuto, actu, ordinatione, provisioned ate 

restrictione inde in contrarium fact^ edit* ordinat' sive prom' 
aut aliqua alia re causa vel materia quacunque, in aliquo 
obstan*. £o quod expressa mentio de certitudine pra^mt 
seu eonim alicujus, aut de aliis donis sive successoribus per 
noSy vel per aliquem progenitor' sive pnedecessor' nostronnn» 
praefato Thomse Comiti Sussexias ante haec tempora fact' m 
praesentibus minime fact* existit, aut aliquo statuto, acta, or- 
dinatione, provisione, proclamatione, sive restitutione» in co»* 
trar' inde ante hac habit' fact' edit' ordinat' sive provis' ant 
aliqua alia re causa vel materia quacunque in aliquo non obstan'. 
In cujus rei testimonium has literas nostros fieri fecimua pa- 
tentesy Teste me ipsa apud Westm* vicesimo sexto die Join 
anno regni nostra quarto. 

Per breve de privato sigillo & de dat' pra&dict* auctoritate 
Parliamenti. 

No. XXVI. 

Example of a survey of ecclesiastical dilapidations (a). 

TkePretident Specification, report and estimate of the dilapidations 

and Sehoiar$ of that have been suffered to accrue, want of repair% 

u^^^ori' *"^^ re-instatement of waste and damages, at the par* 

and ike Rev.* sonage-house or priory, bams, out-houses, fences &c.f 

John VenttU^ vicarage-house and store-house thereunto belonging 

Ea^torlMd situate by the side of the River Adur ; the chancel rf 

Exeaurix </ the parish church, and other buildings appertaining to 

the late Dr. the augmented vicarage of Beeding or Sele, near Slnne- 

Bnichneon, ham, in the county of Sussex, formerly in the incvm- 

ing^mSuuex, bency or occupation of the Rev. Dr. tiutchinson^ wd 

belonging to the President and Scholars of the Cpjl* 
lege of St. Mary Magdalene, Oxford. 

Store-housb by the Banks of the River Adur. 

Repair the window-shutters, and make good the flint waB 
in several places, the coping and brick coins by the coal-yard* 
Repair the entrance-gates, and floor of upper room, the gates 
of the store-house, and repair the roof where necessary. 



(fl) See the Treetiie, pi^ 76. 
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VlCARAGS-HOUBB AT BSBDINO* 

Take down, rake out, and rebuild the top of the chimney; 
pbint the shaft of the same* Repair the foundation in sundry 
places, and plaistering outside ; repair ditto generally inside, 
..tbe entrance-door and paving in front; repair the fences; 
repair and re-hang several of the gateau 

Carriage-house and Stables. ^ 

'^ ■ ■ I * 

ftepair the windows, the foundation in sundry places ; repair 
and secure the brick-work at the west end with an iron tie ; ako 
the brick-work on the beams, the thatch on the roof in several 
&c. 

Barn &c. 

^ Repair the thatch, the weather-boarding, and fences by the 
jNune, and round yard, in many places, and the open fence to 
l4<JL-yard ; repair the gate between that and the farm-yard, and 
a little to the cow-pen; also the paling round garden and 
prchard, and the garden wall. 

Chancel of Church. 

Repair the entrance-door and frame out of garden, the pews 
and doors ; repair that part of the fence in church-yard next 
the garden, aiul the waU between churjeh-yard and garden. 

Parson age-house or Priory of Sele* 

Pay for the labour to sunk fence under the hill in front of 
bditee, according to leave given to cut timber for the same 
from the President (the Rev. Dr. JRouth), bearing date 
AptH 11, 181 S, and in the possession of Mrs. Hutchinson {a\ 
Ite^pair the other fences round the meadow adjoining the 
garaen &c., the weather-boarding to pig-styes and hovels. 

pWELtiNG-HOUSE ; Attics. — ^Rc-iiistate the broken glass in 
wSodowB. and repair the damaged plabtering in all the rooms, 
and' ori the stair-£ase ; repair and secure part of the brick-work 
with iron ties, and repair the necessary plaistering &c. to the 
tame. 

. One-fair STORY.r-Re-instate tlie broken glass, and repaif 
Ite' damaged plaistering to all the rooms, and lead-lights in 
nursery ; paint the shutters in dressing-room ; repair wmdow- 



■»*■ 



(a) Copy of the beforerinentione<| pair of the fence roaad the honse on 

permission^ whirh should be always the glebe at Beedlng^ in the vonnty of 

obtained before trees are felled for Sussex* (Signed) 

soch purpose :— " I hereby grant per- Martin J. Routh, 

mbHon to the Rev. Dr. HuiekkuM to Apr. 11, IBlS. PreaidcnL'' 
take down ten ehn trees, for the re« 
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boards in back chamber north ; repair and secure brick-work 
on stairs with an iron tie, and repair the necessary plaistering 

to the same. 

• "» 

Ground-floor Story. — Re-instate the skirting, papering 
&c. where the book-case formerly stood ; re-instate the broken 
glass to all the rooms^ ease and re-hang one of the sashes, 
repair plaistering on back stairs. 

Basement Stort. — Repair and secure brick-work in front 
of store-room with an iron tie ; re-mstate the broken glass, and 
repair the broken sink-stone. 

OuTsiDk.-— Secure brick-work in three places with iron ties, 
repair the chimney pots. 

The sum of money to be paid by the representatives of tbe 
late Dr. Hutchinson to the new inctraibent of the above ang- 
mented vicarage, in lieu of the before-mentioned dilapidations, 
which have occurred contrary to the terms of his lease onder 
the President and Scholars of the College of St. Mary Mig: 
dalen, Oxford, according to an accurate survey and valuation 
made by me, on the 24th and following days of January, 181S, 
amounts to the sum of 80/. 3s. 6c/. 

Feb. 23, 1813. Jambs Elmes, Surveyor. 



No. XXVII. 

Covenants in bishop's leases do not bind the 
unless such covenants have usually been inserted in 

former leases (a). 

Datenant Davenant r. The Bishop of Salisbury. 

V. 

The BiiHop Mich. 24 Car. 2. in Banc. Reg. 

of Sarum. 

Lev. part ii. Qn the part of the plaintiff it appeared, that the bi8bop*s pre- 

s.'c.^VeDt. decessor was seised ot these lands, and! in 1635 let them, and 

Toi. i.p.2ti3,4. covenanted that he and his successors should pay all tsies 

Danv. vol. ii. during the term; and for breach assigns, that such a tax was 

Keb? v^Li. i! 1^1 J by parliament for a royal aid in 1665, and that the Udiop 

p. 69. had not paid it. The defendant demurred, and had judgment, 

Hill. uit. Rot. ^rst, because it was not alleged that the bishop was seised JMre 

^^' episcopatus, and in pleading seisin in all sole corporcUums, die 

Reading must show in quo jure they were seised, otherwise of 

corporations aggregate. Secondly, this covenant was not good 

to bind the successor, unless such covenants had usually been 

inserted in fonuer leases, which is not here shewn ; and tkirdlgt 



(a) Sec Uie Treatiac, pa^e 77. 
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if 8Dch covenants had been in fonner leases, yet this one can- 
not oblige him to pay this new tax created by parliament, but 
must be understood of such taxes as were then in use, scilicet 
synodals &c., and Sir Matthew Hale cited a case formerly 
00 adjudged. 

No. XXVIII. 

Where certain mill-machinery, together with a mill, had 
been demised for a term to a tenant, and he, without 
permission of his landlord, severed the machinery from 
the mill ; and it was afterwards seized under a jS. fa. 
by the sherifi^ and sold by him : held, that no property 
passed to the vendee, and that the landlord was entitled 
to bring trover for the machinery even during the con- 
tinuance of the term ( a ). 

Farrant 0. Thompson. Farramt 



«• 



This case was an action of trover for mill-machinery. At ^^^^■■'•®** 
the trial, before Lord Tenterden, (then Lord Chief Justice ^*™r*^'**' 
Abbott) at the Middlesex Sessions after Easter Term, the toI. t. p.'8f6. 
following appeared to be the facts of the case : — On the 10th Trin. Monday, 
of July, 1820, the plaintiff agreed, by an uistrument in writ- '^""^ ^^^ 
iagf to purchase of one Ric/uMrds, for the remainder of a term 
of ninety-nine years, certain premises at Cudham, in Kent, on 
which jRic^rcb had erected a wind-mill, with the appurte- 
nances^ the same having been demised to him for the term of 
ninety-nine years, at a yearly rent tlierein mentioned ; and the 
agreement contained a stipulation on the part of the plaintiff, 
to grant a lease of the premises to JRichards for the term of 
thirty years, at the yearly rent of 80/. ; the plaintiff paid the 
purchase-money, and Richards became his tenant, and paid 
rent according to agreement. In September, 18S21, Bicliards 
oflfered to sell to the defendant Thompson part of the machi- 
nery of the mill; he was then about to remove to Grays, in 
Essex, A day was fixed for brining the machinery to 
Orays, and it was then agreed that Thompson and his mill- 
wright should meet Richards at Grays, for the purpose of 
purchasing the machinery^ The machinery was severed by the 
tenant from the mill, and while on the road from Cudham to 
Grays was seized ih execution by the sheriff, under a fi. fa. 
at the suit of a third person, and the defendant afterwards 
became the purchaser, under the sheriff. It was contended at 
the trial, that the plaintiff was not entitled to recover, because 
the purchase by the defendant under the execution was equiva- 
lent to a sale in market overt, and that the property was thereby 

(tf) See tbe Treatise, page 123. 
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changed, and that the plamtiff ought tahave hrought hi3 actiqa 
against the sheriff for wrongfully selling the ffooos; and,, ae- 
condly, that as the goods were in possession of tne tenant under 
a demise, trover would not lie for them during the term. The 

13laintiff obtained a verdict, but the Lord Chief Justice gave 
eave to the defendant to move to enter a nonsuit, and 

Mr. (now Sir James) Scarlett then moved accordingly, and 
said, that the action was not maintainable against the defendant 
Assuming that Farrant might have sued the sheriflT or. t)fta 
plaintiff in the execution, still, the defendant being a ^m^ 
fide purchaser without notice under a fi. fa.^ was not liable^ 
In Manning's case {a \ it was resolved, that a sale by the 
sheriff by force of a fi. fa^ should stand, although the judg- 
ment be reversed ; for the sheriff who made the sale had Uwtul 
authority to sell, and by the sale the vendee had an abspluite 
property in the term. In Doe v. Thorn ( & ), it was held, that 
if a sheriff sell a term under a writ o(fi. fa., which is after* 
wards set aside for irregularity, and the produce of the self j^ 
directed to be returned to the termor, the termor cannot ~ 
tain ejectment to recover his term against the vendee under, 
sheriff. But, secondly, the goods being in possession of 
tenant, under a demise, trover was not maintainable, 
tenant was entitled to the use of them during the term, and 
the landlord cannot, therefore, maintain trover ; he can main* 
tain no action, except for waste or injury done to the inherit- 
ance. In Gordon v. Harper (c), the goods leased as furniture 
were wrongfully taken in execution by the sheriff; and it was 
held, that during the term, trover was not maintainable against 
the sheriff by the landlord, because the latter had not the right 
of possession. That case is expressly in point. 

• 

Lord Tenterden, then Lord C. J* Abbott. — I thought at ik^f 
trial, and still think, that there is a material distinction J^ 
tween this case and that of G<n'do» y. Harper {d). In.thfi^ 
case, the goods removed were personal chattels, and the ^ 
nant had not by any wrongful act put an end to his qualified 
possession of them. Here^ however, they consisted of ma- 
chinery annexed to the mill, and formed parcel of the inherit- 
ance, and, when wrongfully severed, became the proper^ of 
the reversioner. As to the other point, the sheriff wrongnilfy 
took the goods of the plaintiff, instead of those of the tenant; 
he could acquire no title by his wrongful act, apd could there* 
fore convey no title to the defendant. 

Judge Bay- Xo this Mr. Justicc Bayley added, " I am of the same opi- 

Uff » opinion, jjj^^ xhis case is distinguishable from Gordon v. Harper in 



Lord Tenter* 
4etC% opinion. 



(«) 8 Co. 191. 

(b) 1 M. & 8. 436. 



(c) Terra Reports, vol. vii. p. 9. 
(ri) Ibid. 
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tw6 ][fef(idi]kry ; firsf,' there fiie goods 'removed were personal 
chattiBls, and, at the time of the seizure, continued to be in 
the ^dalifled possession of the tenant, which the lessor agreed 
the' lessee should have. Here the goods were parcel of the 
inheritance, and let to the tenant to be used, during the term, 
in a particular way, viz. in that particular place, and he, by 
his own act, put an end to that qualified possession. They are 
not in principle distinguishable from trees, which are parcel of 
the inheritance ; to the use of which the tenant has oniy a qua- 
lified right during the term. If; however, they are separated 
by his own wrongml act, or the act of God, the tenant haa 
no right to the use during his term, but they become abso- 
lutely vested in the person who has the next estate of inherit- 
ance. They then become his goods and chattels, when se- 
vered wronCTully, and did not thereby become the property of 
the wrong-doer, but of the landlord/' 

Mr. Justice Holroyi added, as his opinion, ** I think trover Jnd^e Hot- 
die proper remedy. The machinery was let together with the *'»3M » opinion, 
mill, and was part of the mill. It was a part of the inheritance 
until the demise was made ; when the demise took place, it 
contained part of the inheritance of the landlord, and part of 
a chattel real in the hands of the tenant in possession. By thef 
lease or agreement the tenant has the use, not the dominion, 
of the property demised ; and therefore, when he separated 
any part or it, to convert it from k chattel real to a chattel 
personal, his right of using it was at end for any lesal purpose, 
that right being only to use it in the state in which it was be- 
fore, in the case of a lease of a house, if a tenant pulls down 
any part of it wrongfully, and not for the purpose of repair, 
so as to constitute Waste, the person who has the first estate ' 
of inheritance has a right to the materials of which that house 
was before composed ; and I apprehend he has a right to im- 
tnediftte ' possession of those materials, in the like manner as 
he has an immediate right to the immediate possession of tim^ 
lier, where it is severed from the inheritance. In that case, 
when detached, either by the wrongful act of the tenant him- 
self, or by the act of Ood, it immediately becomes the goods 
and chattels of the person entitled to the first estate of inhe- 
ritance, and the right which had been for some time vested 
in the tenant has ceased. I think that the tenant*8 right was 

ut an end to in this case by the separation of the machinery 
or an unlawful purpose, which was his own wrongful act; 
and that, being the goods and chattels of the landlord, as the 
person who had the first estate of inheritance in the miU, the 
tenant could have no right to use them as chattels personal, 
but only while they were part of the chattels real ; and, upon 
the separation, the whole of the property became immediately 
Vested in the landlord." 



{ 
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Judge Besi't Mr. Justice Best add he concurred in these opinions of lus 
opinion. learned brothers. 

Rule refused. 

No. XXIX. 

Mamksr op taking Dilapidations, in the Measueino 

Book (a). 

N. B. The following examples, given in illustration of 
the foregoing Treatise, are actual surveys, which have 
been settled at the sums quoted, and selected at xan- 
dom. 

Dilapidaiians suffered to accrue at and to a leate" 
hold house and offices. No* — , in — — Street, 
in the occupation of A» B., and belonging to 
CD. 

Repairs, DilapidatiooH 

or full or Amoimtttf 

^ Costs of Asseflmmt 

Repair. for Neglect. 

£ 9. d. £ u d. 
Roofs. — Repair the damaged tiHng; 

clean and repair the damaged gutter- 
ing ; point the flashing, and part of 

inside of parapet ; repair and point 

part of chimney-tops, and point part 

of coping . - - - . 10 4 10 
Attic story, front room, east. — Repur 

damaged pkistering and broken glass 

in lead-lights - - - - 1 18 

Back ditto. — Repair plaistering - 5 5 

Front ditto, west. — Ke-instate broken 

glass 0S60S6 

Repair damaged plaistering by chimney 4 4 
Stairs &c. — -Kepair damaged plaister- 

mg by side of stairs - - -080 080 
Two pair story, front room east. — E^ase 

and re-fit the sashes - - -050 050 
Ditto west. — Repair cracks in wainscot, 

and re-instate damaged glass - - 10 10 
Back room west. — Repair deling, and 

re-instate broken glass - - -080 080 
Ditto east. — Repair and re-fit sash, re- 
pair crack in wall, and ditto by angle 

chunney 10 0070 

Carried forward ^13 13 6 7 18 6 



(fl) See the Treatise, page 199. 
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£ M. d. £ M. d. 

Brought forward 13 13 6 7 18 6 

Stairs. — Re-instate broken glass, and 

re-fit the sash - - - -080060 

One pair story, large drawing-room.-^ 
. Re-instate broken glass in windows 4 4 

Small ditto adjoining.— Wash, scrape, 
stop and white the cieling, and paint, 
where painted before, twice in oil - 2 10 1 10 

Back room west. — Repair cradks in 

wainscotting - - - - -030030 

Back ditto east.-^All good. 

Ground floor, front parlour. — All good. 

Back ditto.— Repair cieling, (one crack) 
ease and re-hang the sashes, and re- 
instatethebrokenglas8(threesquares) 116 1 1 & 

Back yard. — ^Repair several damaged 

places in the brick-work - -100 100 

Compting-houses, back compting-house. 
Repair, ease, and re-fit outside shut- 
ters 10 00 10 

Repair and re-instate damaged paper- 
ing in several places • - -100 15 

Front ditto. — Re-instate damaged p^- 

Eeriug, repair cieling walls, repair 
»bby and outside door - - -01560 10 6 
Basement story, front kitchen. — Repair 

deling; ease and repair sashes, re- 
instate broken glass (three squares) 10 10 
Repair damaged step by door, and part 

of hearth by fire-place -- -060060 
Back ditto. — Repair lead-lights, and 

re-instate broken glass - - -01400 14 
Cleanse, empty, and repair the ces- 

pools, drains &c. into the common 

sewer - - - . - 
Front of house. — ^Repair and point 

damaged parts under windows and 

coping ; flank wall . - . 

Insert six iron cramps by floors, front 

and rear - - - - 
General. — ^Wash, scrape, stop and 

white the cielings - - - - 
Paint the usual outside wood and iron 

works, three times in oil 
Paint the inside twice in oil, in good 

common colours - - - - 
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The notice for the above must be drawn up by the landlord's 
solicitor, addressed to the lessee or whom it may concern, and 
if there is more than six months to come of the kase, to desire 
him to do and perform such repairs to the satisfaction of the 
landlord or his architect, or to pay the sum therein specHM 
(the smaller one) in Ueu thereof* If the smaller snim or 
assessment of dilapidations is proceeded for, there can be no 
doubt of success ; but if the larger or full amount of repairSf 
unless und^ church holding, or special expressed eovenatitBy 
it possibly may not be recovered. < *■'' 

The notice should begin in some such manner aa the iklfliVfff, 
Hig: 

To A. B. tenant of the house No. — , in Street^ 

belonging to C. D., landlord, or whomsoever it mqr 
concern. 

You are hereby required to do and perform, within 

months {as the case may Le) from the present date, all and 
singular the following repairs, and re-instatements of wasti^ 
dilapidations, and want of repair, at and to the messuage or 
tenement and premises which you now hold of the aforesaid 

CD. of , situate and being No. — , in Street, ill 

the county of Middlesex, or city of London, {as the case maw 
be) according to the following schedule or specification of di^ 
lapidations made by Mr. J, jB., the architect appointed bjr 
the aforesaid C />• on a proper survey of the premises, as 
follows, namely ( now insert^ in running lines toitkoiit sums; ike 
foregoing specijicution, and conclude^ if the lease is wUhim 
four or six montiis of expiring ) or in lieu thereof pay to the 
aforesaid C Z>. the sum of 48/. 18«. 6</., in lawful money df 
this realm, as a fair compensation or assessment of dilapida- 
tions, want of repairs, and waste, which have been suffered to 
accrue in and upon the aforesaid leasehold premises. 

E. F., solicitor to th6 

Witness, . landlord, C D. 

No. XXX. 

Manner of giving a second notice, where the whole or any 
part of die former has been neglected ( a ). 

Survey, valuation and report of certain dilapidations, 
want of repairs, and unperformed covenants agreed 

to have been done at a house situate No. — , in 

Street, in the county of Middlesex, Iq the tenure or 
occupation of Mr. C,J. G. and Af. G. or their under- 
tenants, belonging to «/. S. of , in the county 

of Kent, Esq. 

Whereas by a lease granted by the aforesaid t7. ^S^. to 
die aforesaid Charles James G. and Margaret G., bearing 

(a) Set Uie TreatUe, page 199. 



cble the 6th Junoi 1807, for the term of seven years, they 
sigiee for themselves, their executors, administrators or 
assigns, once in three years to paint all the outside wood and 
iron works and posts, rails and pales, twice in oil, with good 
malerials, and in a workmanlike manner; and also shall and 
willi 91 his or their own proper costs and charges, from time 
to* time during the said term, well and sufficiently repair, up- 
hold, support, sustain, maintain, tile, glaze, lead, paint, purge, 
aoDur, cleanse, empty, amend and keep the said messuage or 
tenement, yard and premises, and all other erections and 
buildings which, during the term hereby granted, shall be 
erected on the said premises, and all pavements, walls, fences, 
pipes, gutters, waters, water-courses, privies, sinks, drains, 
sewers, wydraughts and appurtenances, and all necessary re- 
parations, amendments and cleansings, shall yield up, at the 
determination, together with all pavements, floors, wainscots, 
partitions, locks, keys, bolts, bars, hinges, staples, windows, 
window-shutters, window-frames, hearths, slabs, chimney- 
pieces, dressers, shelves, pumps, water-pipes and such other 
things which now are and which shall or may be standing, 
l^ing CMT set up in and upon the said demised premises, or 
any part thereof. 

And whereas the aforesaid John S. did, on or about the 
16th Mav, 1814, apply to, employ and commission the un- 
dersigned James Ehnes, architect and surveyor, to survey, 
value and report upon the several dilapidations, want of 
repairs and other unperformed covenants of the aforesaid 
lease, who, on the 19th and other days of May following, did 
survey, value and assess the amount of the said dilapida- 
tions, want of repau-s and other unperformed covenants by 
the said Charles James G. and Marsaret 6. to be of and to 
the amount of 48/. 16t«, which said amount he hereby de- 
clares to be owing and due to the said John S.<, in consi- 
deration of the aforesaid dilapidations, want of repairs and 
other unperformed covenants: and the following schedule 
is a true account of such dilapidations, want of repairs and 
other unperformed covenants ; as witness my hand, this S8th 
day of June, 1814, 

James Elmes, 
Architect and Surveyor. 



SCHEDULE, 

Repair and point the pantiling on roof of house; repair 
and solder the gutters ; repair and point the brick-work of 
parapets and chimney-tops. 



Ijdi APPKNIMX. 

Fbomt Attic, Soutb.— -Rep^ the window-flOb and sathet ; 
putty ^e glass, and lepair the paDeynstiks ; replace lock aad 
Key to closets and to room doors, and repair plaistering. 
North. — Repair sashes, sash-frames and window-siUs ; replace 
a chimney-board, and a key to the cupboard. Landing. — Re» 
pair plaistering on wall aoid cielings ; repair window-sill and 
sash, and replace one line. 

Two Pair, North Chamber.— -Provide and fix a newmande 
to chimney; repair puUey^piece and sill; replace a key to 
closet; fasten chimney-shelf; repair lock, and provide a key 
to the door ; stop up a hole in partition, and repair paperin|; 
over the same. South Chamber.— Repair stucco reveab of 
windows, and plaistering of cieling ; provide and re-fix two 
locks and keys to closet doors, and a lock and key to door of 
room; repair plaistering and papering. Landing. — Provide 
and re-fix a new bead to window. 

Ons Pair, North Chamber* — Repair window-sill ; provide 
and re-fix a new line to shutter, and one fastening to the same, 
two locks and keys to closet, and one lock and key to room 
doors. South Room, or Drawing Room. — Repair, ease and 
re-hang the shutters, provide and re-fix one fastening ; repair 
window-sill and soffite of chimney. Landing. — Provide and 
fix a proper framed and pannelled lifting shutter and bar, and 
a new bead and stop to the window. 

Ground Floor, South Parlour. — Provide and relay a new 
inside hearth, and fix in one new pane of glass in the sash ; 
replace two sash and one shutter-line, and fastenings to the 
same ; repair the cieling, and outside oak sill, repbce two 
beads to the sash, one lock and key, one other key to the 
closet doors, and one new pulley to the south window ; repair 
and re-hang the flaps over sliding shutters, and provide and 
re-fix a new brass lock to the door. North Room. — Repair 
sash; repair, ease and re-hang shutters, provide a new 
key to closet door, and a new Portland outside hearth to 
chimney, and one lock and key to the closet door ; repair lock 
of street door; provide and replace a proper wrought iron har 
fastening ; repair cieling of hall ; re-instate and repair bases, 
cornice, and other defective parts of the frontispiece ; provide 
and re-fix new stone curb, and re-fix the iron railings. 

Basement Story, Best Kitchen. — ^Repair dresser, drawer 
and runners; ease and re-hang the shutters; repair back 
linings, and re-instate two locks to dresser drawers, and one 
ditto to closet; repair wainscotting by fire-place, and skirting 
in several places; provide and re-fix a lock and key to d6bt 
between two kitchens ; ease and re-^han^ shutters ; repw tihe 
back linings and doornull ; provide and re-fix beads, and ie» 



APPBMDIZ. Ixifi 

pair Bash; repdr plaittering in soiidrv places ; provide and 
re-fix a new curb to sink ; repair fbot-tife paving ; provide and 
re-fix a lock and key to door und^r stairs; repair plaistering 
by ditto, and nosings to kitchen stairs ; repair arches of coal- 
cellars'; open and cleanse the drains; provide and re-fix four 
locks and keys to cellar-doors; repair jambs and linings of 
door-case to kitchen and cellar doors in area; repair and 
point brick plinth of house; repair pavung in back yard; 
repfur privy door, wainscotting and plaistering; empty and 
cleanse the privy ; repair joists and floor of privy. 

Paint all the outside wood and iron work, posts, rails and 
pales, twice in oil, and piunt the said messuage or tenement 
according to the before recited covenants. 

As witness my hand, this — — day of , 

Surveyor to the said J. S. Esq* 



No, XXXI. 

Form of notice under express covenants to leave in as good 

a state of repair as at first ( a )• 

Dilapidations suffered to accrue and re-instatement of 
waste at and to the house and oflBces No. — -, in ■ 
Street, in the city of London, belonging to A. B. Esq. 
and in the tenure or occupation of C X)., according 
to the covenants ( & ) of the lease granted by the 
aforesaid A. B. Esq. to E. F., and bearing date . 

Roof. — Repair the tiling on all the roofs ; repair and solder, 
wHere necessary, the cracks' in the gutters, and leave them 
aU dean and entire; point the flashings, brick on edge^ 



(«) Set the Treatise, page 199. the appartenaoees, together with all 

(6) The covenants above-mentlooed courts, yards, gardens, areas, vaults, 

are expressly strong, and are as fdl- cellars, sailors, party vrall and other 

Iowa:— walls, ways, passages, lights, ease- 

** And also that he the said — ^, raents, waters, water-coorses, pave- 

hls execators administrators, and as- niients, posts, pales, rails, sinks, sewers, 

■Igiis, shall and will, from time to time drafais, necessaries, wy draughts, pipes, 

and at all tines daring the term hereby pamps and gutters, belonging or in 

franted, when and as often as need anywise appertaining to ilie same pre- 

or occasion sludl be and require, well raises, or any part thereof; and all 

and sufficiently repair, uphold, slate, erections, buildings, additions, or im« 

tile, gtaae, pamt, cleanse, amend and ptovements whatsoever, which now 

km ia good order and conditloB, the are or shall or may at any time during 

•aid messuage or tenement, and all the continuance of this demise, be 

and sinsular other the premises herebv erected, built, or made in or upon the 

deiaiica, and every part thereof, with aMpraaiMihefebydcmifed, sraiiy 



copings ftc. ; vepair and point chimney-shafta, where nedes* 
aary ; repair briclc-work to party fence wall, and point decayed 
brick-work under windows* 

Attic Story, Front Room. — ^Repair the damaged phda- 
terinff of walls and cieling ; wash, scrape and white the;aanMt.^^ 
SmaU Front Rpom. — Rep^dr the damaged plaistariiig.ti» de- 
Ung ( nearly all wanted to be new.); repair, the floctr boards; 
ease and re-hang the sashes and doors. JBack .roooi.:--Jilflpatr 
the plaistering to walU and cieling (as above) ; repair the floots 
and sashes, ease and re-hang the same and doors* Staircase 
and Landing. — Cut out and repair the damaged and decayed 
parts of wws and cieling ; reuair the partitions ; re-instate the 
broken glass, and nosings ana other parts of stairs. 



part thereof; and in particnbur shall jield up to the said — », his hein ar 

and will, twice in ewery seven years assigns, or the person or peraooi «ha» 

during the term hereby granted, In a for the time being, shall be entitled as 

good and workmanlike manner, padnt aforesaid, or sncn person or 

or canse to be painted all the oatside as he or they shall for thftt 



wood-work and iron-work of the said appoint, 

messnage or tenement and premises ^ And also that it shall and may he 

hereby demised, twice over with good lawful to and for the said , Us 

and proper oil colours ; and shall and heirs or assigns, and to and fiv tbt 

will also canse, in every seven years person or persons who, for the tlaM 

dnring the same term, in the manner, being, shall be certified as aforesaid, 

paint or canse to be painted twice over and everv of them, and their agent or 

with good and proper oil colour, all the agents lur the time beina» ar any 

wood-work and stone*work which, in person or persons appointed by tbna 

the inside of the said messnage or te- for the purposes herenfter mentioned, 

nement and premises hereby demised, and respectively with or withmit work- 



have before been painted ; and the men or others, at conveiiieiit tii 

said messuage or tenement, and all the day-time, four times or oAi 

and every other the premises, with the every year during the said term hereby 

appnrtenances, so well and siiffictentlv granted, to enter and contefnio warn 

repaired, upheld, slated, tiled, glazecl, npon, and survey and examiae all and 



painted, cleansed, amended and kept every the said premises hereby 

as aforesaid, togeilier with all glass, or any part thereof, as to the stale 

glass windowit, sashes, casements, shot* and condition of the repairs thfiM^ 

ters, leaden gutters, ridges and hips, and to take any plan or plasa ikflfM^ 

leaden pipes, leaden and other cis- or of any part thereof, and afa^. t» 

teruA, cockft, marble and other water- take a schedule or inventory of ttia 

closets, basins, phigs, and other things fixtures and other things oo to bisldl 

thereto belonging, marble and other as aforesaid, or for any other lamM 

Ghimney*pieces, slabs, foot-paves, purpose, and of all defects and ar^fSIs 

hearths, jambs, covings, doors, par- of reparation, which shall be tben aai 

titions, wainscots, dosats, shelves, there at any time fonnd, to gNe '^ 

drawers, dressers, stoves, locks, ke^s, leave, or cause to be eiven or left» 

bells, cranks, bolu, bars, latches, las- notice or waraiag ia writing, aittar ts 

tenings, hinges, pegs, staples and all the said , his executors, adiaWp 

other tilings wliatsoevier, set np, fixed, trators or assigns, or to leave, 4r 

faHtened, or which, during the oontlmi- to he left» such notice or w 



ance of this demise, shaU be set up, or npon the said demised pccmiacfyrfi^ 

fixed, or fitftened, in, upon, or about some part thereof, to or for tliesMS 

the said premises hereby demised, or — — , his executors, admhristrilM-^ 

any part thereof, in the lika good order, assigns, to repair and nnead ttoa aamtk 

repair and condition, shall and will, at within the space of thre« ga|{Bdy 

the end or other sooner determination months next after every such potice ss 

of the said term hereby granted, peaeo-^ given «r UbH as afinresaid."- - - ^. ' ' -i 
ably and quietly leave, surrender and 



'Two Pair Stort,- fVont Room. — ^Repair tihe decayed and 
Imaged lathing and plaistering ; re-instate the broken glass to 
fire-place ; repair the floor in several places ; ease and repair 
the sashes and doors. Middle Room. — Repair the cieling, 
where wanting (very bad); ease» repair and re-hang the 
sash and door; repair the wood sill, and re-instate the broken 
Portland slab and marble. Back Room. — Repair the plaister- 
ing of walls, and lathing and plaistering of cieHng ; repair the 
floor, where necessary, and re-instate the broken glass. Land- 
tag «nd Stairs.— Repair the cielinffs and wall, and re-instate 
the nosings and otherwise repair the stairs. 

Ohb Pair Story, Front Room. — Repair the plaistering of 
walls, and lathing and plaistering of deling ; ease, repair and 
re-hajig the sashes and doors ; re-instate the defective beads 
to sash-frames ; re-instate the broken glass. Middle Room. — 
Repafar the plaistering of walls and deling ; ease, repair and 
re-bang the sashes, and re-instate the broken ^lass. Back 
Room.— Repair the damaged and decayed plaistering and 
wood-work, where necessary. Landing and Staircase. — Re- 
pair the damaged plaistering on walls and delings ; re-instate 
nosings, and otherwise repair the stairs. Entrance Passage. — 
Ra-instate the damaged plaistering of walls, lathing and plais- 
tering of cieling. 

Ground Floor, Front Room. — Repair the deling and walls; 
nse and repair, and re-hang the sasnes and doors. Middle 
jloonu — Repair the lathing and plaistering of cieling and 
walls ; ease, re-hang and repair the doors, sashes and frames ; 
re-instate the broken glass, broken Portland stone to mantle, 
and sbb to fire-place. Third Room (now entered from yard, 
and used as a work-shop.)-— Knock down the damaged cieling; 
^ the joists straight; re-lath, plaister, set, and white the 
/miD^; repair, wash, scrape and white the walls; repair the 
jbnMged floor, and otherwise re-instate the room as per plan, 
nd, as heretofore. Back Workshop in Yard. — Repair damaged 
0ii3mf and tiling on roof; re-instate the broken glass and 
odMr defective parts of the same ; repair, ease and re-hang 
die back door. Yard.— "Repair and point the defective parts 
of party fence anid other walls, and repair the paving. 

Ba^bmsnt Story, Back Cellar. — Repair the decayed and 
'4(KPMg^ plaistering, where necessary. Wash-house.— -Re- 
ioatato the defective and damaged cieling and walls; repair 
jRDdYe-instate the brick paving ; repair the sashes and frames, 
.and re-instate the broken glass. I^ront Kitchen. — Repair and 
jPMostate the deling as formerly, and repair the plaistering 
\m walls ; cleanse, empty and repair the drains, cess-poob, 
privy &c. into the common sewer. 



Ixvi 



GBKmut.-^Waih| icrafM, stop md while ilie deluigf ud 
walls ; pflitit all thtt outiide wood and iron work, whmt% 
painted before, or umiAlly painted, three titnea in oil; llii 
inside wood and iron worki where painted before, or madly 
painted, twice in oil, in good common colours, or in Ilea of 
die re-instatements of damaged and dilapidated parta of Aa 
Aforesaid leasehold tenemental which must aXL be done whUl 
three months from the dat^ of this notice of repairs^ acoonk 
ing to the cotenant of the leasee the aforesaid tenant ii U 
pay to his landlord, at the exinration of the same, aa a 
compensation or assesnnent of dilapidations wbkh have 
suffered to accrue in and upon the aforesaid leasehold hooss 
and tenement, the aum of SSL iSs^ 



No. XXXII. 

Form of notice to repair, during the eontinuttiee tt ' 

lease (a). 

Sm,-^Haying surreyed the house and offices ocetipM ft* 
you, being No. — , situate on the north ride of - ■ ■ , aM 
belonging to Sir H. £)., Bart., the lea^ of which atiMt 
thirteen years remains unexpired, and find the following t^ 
pairs necessary to be done, and according to the express eth 
venants contain^ in the lease, that unlesi^ they are done 
within the spsce of three calendar months Aotn the dtttt 
hereof, you will be subject to the forfeiture of the aamej oil 
the conditions therein expressed. 

Surveyor to the said Sir H. D. Bart 

Roof. — Rake out and point the chimneynshaft, aa lowii 
necessary ; take down and re*set the chimney-pots ; strip All 
plain lilinff of roof, where it may be found necessary, and otiM<- 
wise repair the tiling throughout ; rake out and point with Haft 
teortar the back parapet ; take up and relay the Portlttril 
stone coping on front parapet as for as it will go, and protldfe 
what new may be wanting; repair and solder the gutters, mJL 
leave them in good condition. 

Erect scaffolding to front next street ; rake out the j(Aits» 
and repair the defective and damaged brick-work, ronqjlnd 
and guaged arches; clean down the Imdc-Work and SMh, poAol 
the same with the best white pointing mortar, with stot>iAI)| 
mortar, as near the colour of the brick^work as possible; ndte 
out and flat point such parts of Uie back front Its tnny be foCDil 



(«) See the Treatise, page 199. 



fttesflsary ; repair and rake out and point dQ other parts of 
the defective brick-work on the premises ; scrape^ clean and 
lepair the iron railing to area in front of house, and prepare 
* &r • ' 



Attic Sto&y, Front Room.— 'Wash, scrape, stop and white 
the deling and walls ; ease, repair and re-hang the sashes and 
doors { repair the floor, where damaged; paint the doors, 
■•idles, frames. And all the necessary wood-work. Back 
ditto*^ — Knoek down the present old cieling; fir out and make 
fblt joists straight; re»latn, plaister, set and white the same 
•nd walls ; paint all the sashes, doors, frames, and other usual 
wood-work. Staircase and Lajiding. — Cut out and repair de«- 
cayed parts of plaistering ; wash, scrape, stop and white the 
pwne ; paint the window and frame, and linings &c. ; cut out 
tuad Impair the nosings of stairs, where worn out. 

TvQ Pair Story, Front Room.>— Wash, scrape, stop and 
white the cieling; ease, repair, re-hang sashes, shutters 
find doors; repair the sills to sash-frames; paint wainscot 
fiaertitiioDs, sashes, shutter^, doors and frames, and re-instate 
ttm broken fflass. Back Room. — ^Wash, scrape, stop and 
wUte the ci^ung and walls ; repair the floor, where necessary, 
and paint the sashes, frames, doors, chimney-grounds, and 
4)|ber usual wood-work. Landing and Stairs. — Wash, scrape, 
atop and white the cieling and walls ; paint the sash, frame, 
window-linings &c., and repair the worn-out nosings &c. 

On^ Pair Stort, Front Room. — ^Wash, scrape, stop and 
w)lite the cieling; ease, repair, re-hang sashes and door; 
pot new beads to windows, where wanting ; paint wainscot 
MTtitions, sashes, frames, shutters, and doors; re-instate 
jXfslkm glass. Back Boom.i—Cut out and repair decayed parts 
4^ cj^ling, and wash, scrape, stop and white the same ; paint the 
WWVacot partitions, sashes, frames, doors, cliimney-grounds, 
and other usual wood-work, and repair damaged parts of 
flooor* Landing and Stairs. — Wash, scrape, stop and white 
the cieling, and cut out and repair damaged parts of plaister- 
iiig on walls, and repair the same ; paint the window, shut- 
ters, linings, frame, and other usji^al wood- work; repair 
nosing of stairs, where worn out or otherwise aaniaged. 
!|^tr;^nce Passage. — Knock down tlie ciel^ig; fir the joists 
HtljAJlght ; re*latb, plaister, set and white the same and walls ; 
jMiiM^ wainscot partition d^^or, ffJ^m^p skxcfrngi .and other 

wual wood-work. 

<■•■■'. 

' ■ .- 1 • 

I^...TG«auNi> Floor, Front Roon.'-<--WaBfa, scrape, stop and 
wnite tiie cieling and walls; ease, re-hang sashes, doors, 
and shutters, and paint the same, wainscot partitions &c., and 
repair the floor, whefie da^pagc^ ; reini^te broken gla::s. Back 




▲vpiiimx. 

Room. — YitLBh, scrape, stop and white the iMMg wtAmOi^ 
paint wainscot partitions^ sashes, frames, sfaitfiersi do&t% ^Hm 
mouldings round Pdrtlaad stone JMubs to ftre^plaei^i aiid ^M^ 
usual wood-work. Connting-house.-^Wash, ^nlpe,- stop iriA 
white the ceiling and walls; paint wainscotting and all <ydMf 
wood-work; ease, re-hang sashes, doiors &c. , m liiiiiii 
broken glass. Stairs. — Wash, scrape, stop and wlliie'^IW 
deling and walls ; paint the wainscot partition, add otber MttI 
wood-work ; repair nosings of stairs, whare worn out.* 9&g^ 
sage. — ^Wash, scrape, stop and white the cieling ^and wri fc 't 
paint wainscot partition, door and frame; repair liie^ flboTt 
where decayed. Wash-house. — Repair, wash, scrape, stop 
and white the cieling and walls ; take up and re-lay tile panni^ 
using such as sound and fit for use, and provide what new may 
be wanting, of the same quality as at present; ease, repair, 
re-hang the door and wood casement, and paint the sans; 
re-instate brc^en dass. Front Kitchen. — Wash, scrape, ate 
and white the cielii^, ease, repahr, re-hatig ^e ^i^tMi^ 
shutters, doors, and paint the same, and wainscot ^^ ' 
and dressings to fire-place, and all other tisual wdod- 
re-instate broken glass. Workshops in Back Yard« 
tiling on roof, where damaged; repair floor, atid 
broken glass. 

Clean, empty and repair the drains, cesspools and priWiet 
into the common sewer. • '*^^^^ 

All the before-mentioned works to be done in (he best and 
most substantial manner, using the best- materikb'bFiiJ^ 
several sorts, and to the satisfaction of Mr. James Elmes, the 
architect appointed by the landlord to superintend the afbrt a j^ 
works and repairs. All the usual outside wood and iroA wclAV 
to be painted three times in oil, in good common calotlr,-att 
the usual wood and iron work, except where specified to tfie 
contrary^ to be painted twice in oil, in good contttion ebhnftj^ 

No. XXXUI. 

Form of general notice to repair (a). i j.-v- 

To Mr. J. M., his executors, administrators or nsigofi 
tenant of the house situate at the east corner of — ^, 

next the high road leading from — to ; or to 

Mr. W. X., under-tenant of the before-mention d 

premises, bdongi^g to W. P. of , Esq., or wli9|B- 

soever it may concern. ,. ~^,^.. 

Sir, — ^You are hiereby required to do and perfenn^ lelMr 

the S5th day of March now next ensuing the date herecC ^ 

, • . 'Mi/ 



(«) S«c tbt TraatiWy page 199. 



- •« ' 



nd mngttlar the frllowiiig repairs, and re-instatements of waste, 
dUSapidations, and want of repairs, at and to the messuage or 
teaenent and {^remises which jfou hold of die aforesaid W. P. 
ff ' !*-: — , Esq. situate and being the east corner house of -— — 

Street, next the high road leading from to , in the 

fmui^ of n ac^rding to the following schedule, or spe^ 

ci^catioa of dflapidations, made by Mr. James Ehnes, the 
Vobjifeet. appointed by the aforesaid W.P. Esq. on a survey 
BMl4e of ^6 aforesaid premises, on the 11th AlArch, 18SS, as 
|bJ|Qiw»f namely : 

I-oAR witoeas my hand, thb day of-—-. 

r^fir* .' •/!£., 

^i^iuii, : •. Surveyor to the said W. P., Esq; 

}ii£ ftn •: Bedstead Manufactory. 

iOiVJ. — )OLip and relay die present slating, using such of the 

iffig^i tlmt are sound and good, and provide what new may 

[uireai repair boarding, where necessary, and repair the 

/.jT^ft^rs^ tak/ei off the brick cm. edge parapet; rake out 

l^rjb Jpixitf of brick-woii^, cu^ out damagea and decayed 

InfiSfi repair widi new ; re^set. t)i6 brick on edge parapet 

same height as at present. 

.^^HOP.f— Ease and re^bang sashes; repair damaged sash- 
zrames, and re-instate broken glass in the samey and sash 

glass in loop-hole door. 

• 

«■«-•■,■ ' 

^t$V;Ai|is. — ^Re-instate die worn treads, where necessary. 

{,^l^l|lNO Floor Snop.-^ILake out and point defective brick- 
ifm; ease and re-bang doors, and re-mstate broken glass^ 
a^ repair floor, where necessary. 






.'^Rake out, point and otherwise repair damaged 
ecayed brick-work. 

Small Back Yard.— -Take up and re-lay paving, and pro- 
vide what new may be required, of die same quality as the 
present ; cut out decayed and damaged brick-work to party 
Kim n^ftD, and rake out and point* defecdve joints to the same. 

iyi ':- DWELLINO^HOCSE AND FrOMT ShQP. 

U ::'*■•.■.■:■ ■ * ,. • . . 

*^%Mv.— *Strip off* die present old sladng'^ fir die rafters 
straight, and repair boarding for skt6i, where required ; re- 
(^^Afii^^ Doof wi^ die rpreitetit alates, as fiir as tJ^ wiU go, 
fik^;fM9iB[«id«: what new «ines ^ may - be tequured; repaapwoMr 
coping on parapet, and rake out and point defective joints of 
bnck-work uudemeatb dU^o ;. repair* And solder cracks in lead- 
gutters, and re-lay lead on hips and ridges. 



Ixx APP£NmX. 

Attic Stortj Front Room. — Wash, 8Cf&pe» stop and whita 
the cieling; ease and re-hang sashes. Bade Room. — Waah^ 
scrape, stop and white the cielitig and Walls ; ease and re* 
hang sashes, and re-instate bead to sash-frame. Landing and 
Stairs. — Cut out damaged plaistering on walls; lath, plaister 
and set the same, and white all the plaistering on walla and 
cielings; re-instate broken glass. 

Two Pair Story, Front Room. — Wash, scrape, stop and 
white cieling and walls, and re-instate broken glass. Back 
Room. — Wash, scrape, stop and white the plaistering on walls 
and cieling; repair sash-frame, and re-hang sashes. Land- 
ing and Stairs. — Cut out damaged places on walls and cieling; 
lath, plaister and set the same ; wash, scrape, stop and white 
the walls and cielings to strings of stairs ; re-instate broken 
glass. 

One Pair Stort» Front RoonCu-^Wash) scrape, atop and 
white the cieling ; re-hang sashes ; provide what new linea and 
beads may be wanting, and re-instate broken glass. Back 
Room. — ^Wash, scrape^ stop and white the cieling, and t«* 
instate broken dass^ Landing and Stairs.-^— *Wash, scn^ai 
stop and white tiie plaistering on walls and cieling to slimgt 
of stairs, and re-instate nosings to treads. 

Ground F1.00R, Shop. — ^Re^nstate damaged places ii 
cieling ; repair floor, and re-instate broken glass. SsuB 
Parlour. — Ease and re-hang sashes ; provide what new lines 
and beads may be wanting ; re-instate broken glass. Passage 
and Stairs to Back Door and Kitchen. — Re-instate all the worn 
nosings to treads ; cut out and re*instate damaged and decayed 
places on plaistering on walls and cielings. 

Basement Story, Kitchen. — Repair floor, where necessary; 
wash, scrape, stop and white the plaistering on cieling ; ease 
and re-hang sashes, providing what new beads and lines diHt 
are wanting, and re-instate broken glass. Cellar. — Take up 
and re-lay paTing ; rake out and point decayed joints of brick- 
work. 

Cleanse, empty and repair all the drains and cesspools iti 

and up to the common sewer. 

Paint all the usual inside wood and iron work twice in oil, 
in good common colours, and all the outside wood and koa 
work, where painted before, three times in oil; provide 4udi 
fix all proper locks, bolts, latches, bars, and other necesssiy 
fastenings to doors, windows, and shutters, as specified in the 
lease, or in lieu thereof, pay to the aforesaid fV. P., Esq. As 
sum of S5/. 15$. in lawfol money of this reafan, as a fidr cw* 



I 
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pcntatioii or aMessment of dilapidations, want of repairs, an4 
iroate, which hare been suffered to accrue in and upon thfi 
aforesaid leasehold premises. 



No. XXXIV. 



Form of a notice to be delivered to a tenant, after 
notice to repair, and, on visiting the premises, it is 
Ipund, he has not complied (a). 

Tp VbfA* J5., of p neap -— -, in the county of . 



In pursuance with the notice delivered by me at your house 
at ■■ ■■ aforesaid, on the 6th June last, specifying sundry re- 
pairs and dilapidat^ns in the house, bams, out-buildings and 
other premises, held by you under lease from C.D.^ Esq., 
I .have (his day inspected and surveyed the said i>remi8es, and 
finding n<me of the said repairs and dilapidations repaired 
or re-mstated, I do hereby give you notice, that the several 
jjlODf and penalties recited in your covenants of lease for such 
ipgo-performance, are and have been incurred by you, and 
that the solidtor to the said C. D., Esq. will proceed to eject 
you accordingly. 

As witness my hand, this 7th day of August, 1819, 

Architect to the sdd C D., Esq. 

Delivered a true copy of the above at Mr. 's house, 

at , oA the 7th August, 1819. 

Witness, J. E. 

No. XXXV. 

BuRCHELL r. Hoknsby(6). 

An action on the case in the nature of waste lies at 
suit of a landlord against his tenant for acts done by 
the latter, while hcHding over after the expiration of 
a notice to quit. 

This was an action on the case in fiie nature of waste, for 
sm injury to plaintiff in bis reversionary estate and interest in 
a house and garden at Parsofis Chreen* The declaration stated. 



^ ■■<■ I I wtl' 



(«) Sec the Treatise, page 199. {k) 9se tilt I»alue,.page 199. 
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that while the defendant possessed the premises as tenant to 
the plaintiff, and while the reversion thereof belonged to the 
plaintiff, the defendant did the several acts comptaiiied oil 

It appeared in evidence, that the . defendant, holding as 
tenant from year to year, had at IVIichaeltnas 1807, received 
a notice to quit at the following Lady-day, and that several 
of the acts of waste described in the declaration had been 
committed after the ^th of March, 1808. 

Pari contended, that for these the plaintiff's remedy was 
trespass, and not case. The tenancy determined when die 
notice to quit expired, and the relation of landlord and tenant 
then ceased to exist between the parties. After that period it 
was impossible that the plaintiff should be iiyured in his le- 
versionary estate and interest ; for there being no term or par- 
ticular estate subsisting, there could be no reversion. 

Lord EUenboroftgli. — ^While the possession remained in the 
tenant, the landlord may be considered as entitled to the 
reversion ; and although the landlord might have treated the 
tenant holding over after the expiration of a regular notice to 
quit as a trespasser, it does not follow that he o^ght not wwre 
the trespass^ and bring the present action. 

The cause was afterward9 referred. 

Garrow and Comyn^ for the plaintiff; Park and Jervis, lor 
the defendant. 



No. XXXVI (a). 

The folIowinflT case of Cole v. Greene ( b ) sets the whok 
doctrine of the law of waste in so clear a UgbV ^^"4 
I am induced, from its great value to architects and 
owners of houses, to give it entire. 

This case was a writ of error to Pairliament of reversal of 
a judgment given in the Court of Hustings in London. 

Qiarles tlie Second, by the grace of God, of England, Sco^ 
land, France, and Ireland king, defender of the faith fte. 
To our trusty and w^U beloved &irJ[o/m Vaugkan, knt oar Chief 
Justice of the fiench, 8u: MaUhew Hale, knC Chief ^ 



• 4. 



the whole of the foufih ehapter en Bep. voLiii. |i.fta. Ctm4$. 
Waste, to which it iminedklcly reftfi. 
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of our Exchequer, Sir Christopher Turner^ knt another Baron 
of our Exchequer, Sir Ricniard Itainsford, knt* late one 
other Baron of our said Exchequer, and now one of our Jus- 
tices assigned to hold pleas before us, and Sir William Mor^ 
ion, knt another of our Justices assigned to hold pleas before 
118, greeting: — Whereas by our letters patent of commission, 
mkler our great seal of England, lately directed to you the 
said Sir John Vaughan, Sir Matthew Hale, Sir Christopher 
Turner, Sir Richard Rainsford, Sir William Morton, and to 
Sir Wadham Wyndham, knt. now deceased, then one of our 
Jostiees assigned to hold pleas in our Court before us, re- 
citing, that because on the behalf of William Cole, Esq. we 
irere informed, that in the record and proceedings of a certain 
plaint which was before William Bolton, then late Mayor of 
the city of London, and Sir Robert Vyner, knt. and hart, and 
9ia Joseph Sheldon, knt. then late sheriffs of the said ci^, 
in the hustings of London, by our writ, between the said 
WiUiam Cole and Henry Oreene, for that the said Henry 
committed waste, sale and destruction in houses in the parish 
of St. Giles without Cripplegate, London, which he holds for 
a term ot years of the said fViUiam Cole, as assignee of John 
Hillard, gent who demised the same to the said Henry 
Oreene for the said term, to the disinheriting of the said Wu^ 
Uam Cole, and against the form of the provision in such case 
provided, and also in the giving of judraient in the same plaint 
oefore Sir William Peake, knt. then late Mayor of the said 
city, and Sir Dennis Gauden, knt and Sir Thomas Davies, knt. 
then late sheriffs of the said city, in the said Court of Hus- 
tings, as it was said, manifest error had intervened, to the 
g'eat damage of the said William, as by his complaint we were 
formed ; and that we being willmg Uiat the error, if there 
were, should in due manner be corrected, and full iustice done 
to the parties aforesaid, assigned you the said Sir John Vaujghan, 
Sir Matthew Hcde, Sir Christop/ier Turner, Sir Richard 
Reinrford, Sir WiUiam Morton, and the said Sir Wadham 
Wwndham, five, four, three or two of you, our Jusdces, to 
look over and examine the record and proceedings, as well 
in the said plaint which was by our said writ, as in the giving 
of judgment in the said plaint, with all things touching the 
same, in the presence of the said Mayor and sheriffs of the 
said city of London, to be thereto warned by you, five, four, 
three or two of you, if they chose to be present at the 
Guildhall of the said city, and to correct the error assigned 
in the record and proceedings aforesaid, or in the giving of 
wdgment in the swi plaint, if any there should be found to 
be, and to do full and speedy justice therein to the parties 
aforesaid, as according to the law of our realm of England, 
and the custom of die said dty, should be just, and therefore 
we commanded you and the said Sir Wadham Wyndham^ five, 
four, three or two of you, that at a oertam day, which you^ 
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five, four, tbfee, or two of you should appoint in that behalf 
you, five, four, three or two of you should go to the aaid 
GuOdhall of the said city, and do and perform all and winmlar 
the premises in form aforesidd, doing therein what should ap- 
pertain to justice according to the law of our reahn q( England 
and the custom of the siud city ; and because on the behalf 
of the said Henry Greene we are now informed, that in the 
veyersing of the said judgment, and also in the giying of jud^« 
ment thereupon for the said WilUam Cole against the said 
Henry Greene^ before you the said Sit Jo£i Vaugkan^ Sk 
Matthew Hale, Sir Christopher Turner, Sir Biehard Rakuh 
ford, and Sir WilUam Morton, our said commisaioners, or 
some of you, by virtue of our said commission^ as it it aaid* 
aunifeBt error hath intervened, to the great damage of (the 
said Henry Greene, as by his complaint we were mfonsad : 
we being willing that the error, if any there, should in dse 
lumner be eorrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command you» that if the 
first judgment given in the Court of the Hustings, Xiondon, be 
revmed before yon, or some of you, and judgment be there- 
upon given for the sud William Cole agamst the $aid Henry 
Greene, then without delay you distinctly and openly send me 
record and proceedings aforesaid being inspeoteOt we fltty 
fiirdier cause to be done thereimon^ with the assent of tbe 
lorda spiritual and temporal, in the same Parliament^ for eor* 
recting that error, what of right asd according to the law and 
owtom of our realm of England ought to be done. Witness 
oumelf at Westminster, the ISth day of May, in the S2d year 
of our reign« 

Betsni. The answer of the within-mentioned Sir John VaugAan, Sir 

Matthew Hale, Sir Christopher Tnmer, Sir Jliehard Snmt 
ford, and Sir William Morton, to this writ^*** 

The record and proceedings within specified, with aH tbiB||P 
^oonceniing the same, we certify to our lord the lung in his 
present Parliament, in a certain record to this writ aroifgadg 
as within we are commanded. 

J. F^ M.H., CT^ ILR.. and W.M. 

Be it aremembered, that on Wednesday, the I&h dav of 
December, in the twentieth year of jdie neign of our lord 
Charles tim Seemd, by the gosce of 6od« of Engl^od* ScM^ 
land, France, and Insland, ung, defender of the £utb, &e. at 
Ifae Ghdldhettof the dly of LondoBu come Sir John yjonghm^ 
icut. Chief Justice of omr.said lord tfaei^ing of tbe bench^ fir 
JUnithew Hale^ knt. Chief Baron of tibe Exdiequnr of Mr 
said loud tbe k^; fiir Chfislonher Tmmer, knt anodierBttrop 
/»f the Exdbequer of our oaid lord the king; and Sir Witt im ^ 
M^ton, knjU one of ihe Justices 0f our eaid lord the }uMgt 
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aBtigtied to hold pkas before our said lord the Ung, assigned 
to look over and examine the record and proceedings of a cer^ 
tain plaint, which was in the hustings of our said lord the king 
of London, before Wiliiam Bolton, late mayor of the city of 
London, and Sit Robert Vyner, knt. and bart., and S\t Joseph 
Sheldon^ knt. then sheriffs of London, by the writ of our said 
lord the king, and also the giving of judgment in the said 
plaint, before Sir WiUiam Peake, knt. late mayor of the said 
city, and Sir Dennis Ganden, knt. and Sir Thomas Davies^ 
knt. late sheriffs of the said city, in the hustings of the said 
city, between WiUiam Cole, esq. and Henry Greene, for that 
the said Henry committed waste, sale and destruction, in 
houses, in the parish of St. Giles without Cripplegate, Lon* 
don, which he holds for a term of years of the said William 
Cole, as assignee of John Hilliard, who demised the same to 
the said Henry for the said term of years, to the disinheriting 
of the said William Cok, and against the form of provision in 
mch case provided, as it is said, in the presence of the then 
mayor ana sheriffs of London aforesaid, at the Guildhall of 
the said city, and to correct the error, if any happen to be 
found in the record and proceedings aforesaid, or in giving of 
judgment in the said plaint, and to do full and speedy justice 
therein to the parties aforesaid according to law, and the cus- 
tom of the said city; and Sir William Turner, knt. now mayor 
of the said city of London, and John Forth and FVaneis Chaplin^ 
now sheriffi{ of the said city, then and there came and returned 
upon the precept of the said justices to them directed, as upon 
the said precept is indorsed &c. : whereupon the parties afore- 
said being called, the said William Cole in his proper person 
comes ana appears, and puts in his place Robert Rawlins, his 
Attorney, against the said Henry Greene, of and in the plea 
of the writ of error. And the said Henry Greene likewise 
appears in his proper }>erson, and puts in his place Thonuu 
Moncke, his attorney, against the said WiUiam Cole, of and in 
the said plea &c. And thereupon the said now mayor and 
sheriff's of the city of London, having had a respite of forty 
days allowed them by the said justices, according to the custom 
of the said city, have a day to have the record and proceedings 
fai the said plaint before the said justices at the Guildhall 
aforesaid, until the S9th day of January next coming, and the 
same day is then and there given to the parties aforesaid 
there &c. At which said £9th day of January, in the said 
twentieth year of the reign of our said lord the now king of 
England, come here, to wit, at the Guildhall aforesaid, before 
the said justices, as well as the said now mayor and sherifilb of 
the said city, as the said WiUiam Cole by his said attorney, 
and the said Henry Greene by his attorney aforesaid; and 
thereupon a further day is |^ven by the said justices to the 
Mid Sir WiUiam Turner, knt. mayor of the city of London, 
and John Forth and FVaneis Chapm, sheriffi of the said city. 



to have the aaiil record and prcxwedings in the said pluat he* 
fore the said justices of the Guildhall afbresaidt until Monday 
the 81I1 day of February next coming, and the same day n. 
given to the parties aforesaid to be then there &e. At wUoh 
said Monday, the 8th day of February, in the tventy^firsC yeai^ 
of the reign of our said lord the now Idnff of England&a 
come here, to wit, at the Guildhall aforesaid, before the said 
justices, as well as the said mayor and sheriffs of the dty^ as 
the said WUliam Cole by his attorney aforesaid ; andthet^^. 
upon a iiirtber duy is given by the said justices to the MtH 
Sir William Turfwr, knt. mayor of the city of London, : JKeMbi: 
Forth and Francis Chaplm^ sherifis of the said city, to ha9» 
the record and proceeding in the said plaint b^bre the:Msdr' 
justices at the Guildhall aforesaid, until Tuesday, the IMk- 
day. of this instant month of February, in the. year last jdbnK 
said, and the same dsy is givra to tlie^ parties aforasaid to dM; 
then there &c« At which said Tuesday^ the 16th day ofr. IRm^ 
bruary, in the said twenty-first year of the reign of onr eaidf 
lord Charles the Second, now king of England &c. come heac^ 
to wit, at the Guildhall aforesaid, before the said justioet, laa^ 
well as the said mayor and sheriffs of the said city, as tlieaadl 
WiUiam Cole by his said attorney, and the said Hemy Gnmm; 
by his said attorney ; and thereupon the said Sir W ilUwm ' 
Turner^ knt. mayor of the city of London, andt/oAe Ferth aoA' 
Francus CAapliM, sheriffs of the said city, by Sir John HawM^. 
knt recorder of the said cdty, €ertify.ore tenuSf aocoiding to 
the custom of the said city, the said record, wl^reof meetioihr 
is made in the precept of the justices to them directed^ and^ 
to the writ of error and commission annexed, as follows, tkM 
is to say : Common Pleas holden in the hustings in the Guild* 
hall of the city of London, according to the custom of the' 
said city, on Monday next, before the Feast of the Conversioo- 
of St* Taul, in the eighteenth year of the reign of our lordl 
Charles the Second, bv the ffrace of God, of England, Scot*' 
land, France, and Ireland, king, defender of the faith. At ' 
this hustings comes here into court WiUiam Coles esq. in Us 

{>roper person, and brines here into court the writ of our said . 
ord the now king, to the mayor and sheriffs of London di* ' 
rected, of waste done to houses in the parish of St. Gtlea * 
without Cripplegate, London, between the said WiUiam. Cok^ 
plaintiff, and Hemy Greene^ defendant, the tenor of which aaid : 
writ follows in these wordsi to wit, Charles the Seccmd, bv the 
grace of God, of England, Scotland, France;, and IrcMsd,' 
king, defender of the faith &c« to the mayor and sheriffa of 
London« greetings WiUiam Cole^ esq. hath comniaineid to U^> 
that Henry Greets haa committed waste, sale and deatructaoe - 
in houses, in the parish of St Giles without CribplM^lc^ * 
Lwdon, which he bold^ for a term of years of the sMwilttam^ - 
as.iMignea >of ffoin iSnU(artf,..who .dMnsed: the same to . the'.' 
as^iiuiM^bx^Almimd^^i^ <tf the aeUI^ 



WttUam, a>^ against the fima of the pfoyMon in such eaae, 
and thiBTefere ve command yoU| that hayinff heard the com* 
pfadnt of the said WilUam in this behalf, and called the said 
pafdss before you, and heard their reasons, you cause to be 
done to the said WUIiam full and speedy justice, as of right 
aoeoidasg to the custom of the said city ought to be done, and 
m hitbeno in die like case has been used and accustomed to 
be done, thatwe may no more hear his complaint in that be- 
half. Witness ourselves at Westminster, the 18th dayofJa- 
dBary,^ in the eighteenth year of our reign. And thereupon 
the «dd WUIiam Cole, esq. in court here found pledges to pro« 
secuSc the said writ, to wit, Johm Doe and JRJcAara Jtoe, ac- 
cdiding to the custom of the said city he* and then and diem 
hi due said court the said WUIiam Cole put in his place itoAerl 
Mm til imi f hb attorney, against the said Hemnf Greene in the 
plea albvesaid &e. and tMn and there in the said court, by his 
said attorney, prayed process to be thereupon made to him 
against the saia Henry Qreeme^ according to the custom of die 
said <oity &e. and it is granted to him &c. Whereupon in the 
said court, at the prayer of the said Wittiam^ made by his said 
atto r n e y s the shenflb of London were commanded by the court 
fanste oeeording to the custom of the said city, that they summon 
by good' summonses the said Henry Greene^ that he be here 
in eourt at the next husdnas of Common Pleas of London, to 
lMl>holden in the Guildhall of the said city, according to the 
custom* of the dty &c. to answer the said WUIiam Cole, in a 
plea of waste, and that the said sheriffs have then and diere 
the .names of the summoners by whom ftc and that pre- 
cept &C. and the same day is given to the said WiUiam Cole 
to be here &c. At whidi day here at the hustings of Common 
Reas of London, holden in the GuiMhall of the city of Lon- 
don^ ■ according to the custom of the said city, on Monday 
nfett after the Feast of the Purification of the Blessed Virgin 
Blaryv in the nineteenth year of the reign of our said lord 
CUarles the Second, now king of Enj^d &c. the said WU-^ 
Uam Oole, esq. bv the said Robert BawlkUf his attorney, comes 
and ofiers himself here in the court &e. agamst the said Henry 
Oreene in the plea afiMresaid &c. and the sheriffs of London, 
to wit, SHr Robert Vyntr^ knt. and hart and Sir Joeeph Shef- 
dmif Imt now cerdiy and return to the court here on the said 
precept to them directed, that they by virtue of die said pre- 
cept, by Jokn Good and Riehard tteni, ffood and lawful men 
of their bailiwick, summoned tlie said lienry Greene ^ that he 
should be here at die said husdngs to answer the said WUIiam 
Cole in the said plea of waste &c. as by the said precept they 
were commanded &c. And thereupon afterwards at the same 
husdngs, the said Henry Greene^ though solemnly called, doth 
not eome, but makes de&ult, whereupon at the said coiurt) at 
the prayer of the said WUkcmh made by his said attorney, the 
abcnffk of London are eemmanded by tholceuiC heft, that diey 



nut by furetiea and iafe pledges the Mid Hemrff Qreemf thst 
ne be here in oourt at the next huatinffs of Common Pleas €»f 
London, to be bolden in the Gruildhw of the said city, ao< 
cording to the cuatom of the said city, to answer the and 
Wiliiam Cole in the said plea of waste, and that the aaid 
sheriffs should have then and there the names of those by. 
whom &c» and this precept &c. and the same day is gii^en to 
the said WiUiam Cole to be here &c. Atwhidi sud next 
hustings of Common Pleas of London, holden in the Gnildhall 
of the city of London, according to the custom of the said dtef^ 
on Monday next before the Feast of Perpetua and Felicitaa, m 
the nineteenth year of the reign of our said lord Charles Aa 
Seoond, now king of England, the said William Colcy by Aa 
said Mtoberi JRavSuu, his attorney, comas aad offers himself 
here in court aminst the said Henry Greeme in his plea afias» 
said &c.; and the sherifis of London, to wit, Sii BobeH F^aer^ 
fcnt* and hart, and Sir Joseph Sheldom^ knt. now certify and 
return to die court here upon the aaid precept to them diractadt 
that the aaid Hemy Greene was attached by pledges, to «it» 
John Good and Biehard Bentf to be at the said hustings to 
answer the said WiUutm Cole in the plea aforesaid, aa by tfaa 
said precept they were commanded &C ; and thereupon at Ai 
aaid mistings the said Henry Greene^ aldiough solemnly calledf 
doth not come, but makes de&uk, whereupon at that aant 
oonrt, at the prayer of the said WiUiam^ made by his said 
attorney, the uienffii of London are comnumded by the court 
here, that they distrain the said Henry Greene by w his goods 
and chattels within the liberty of the said dty, that be be 
here at the hustings of Common Pleas of London, to be holdaa 
in the Guildhall of the said city, to answer the said WiUiam 
Cole in the said plea of waste, s«id that the said sheriiTs of the 
said city have then and there the names of those by whom te^ 
and this precept &c« the same day is given to the said Wil^ 
Ham Cole to be here &c. At which day, to wit, at the 
hustings of Common Pleas of London, holden in the Guildhal 
of the city of London, according to the custom of the said 
^ty, on Monday next before the Feast of Benedict the Abbots 
in the said nineteenth year of the reign of our said lord Chariea 
the Second, now king of England &c. the aaid William Ccle^ 
by the said Robert JtawlinSf his attorney, comes and oAtv 
himself in court here &c. against the ssdd Henry Greene H 
his plea aforesaid &c. ; and we sheriffs of London, to wits tht 
aaid Sir Robert Fyner, knt. and hart, and Sir Joseph Sheldami 
fcnt. now certify and return to die court here upon the s^ 
precept to them directed, that die said Henry Gr^^ite by vidua 
of the said precept was distrained by his goods and chatteb' 
to the value of 10^., so that he should be here at this faosdnpf 
to answer the said William Cole in the said plea of wastep jtt 
iheywere aJbome commanded &c ; and diat the said Msary 
Greene was mainprised by John Gaadwmi BJbdmrd Mtent^ 



AVPlM9»i 



tibefflupon afterwards, at the tame huatingi, the eaid Hmurp 
Qreaw heine solemnly calledi in bis proper person comet and 
appears to die said writ of the said Wilaam ftc« And there- DeeUmitioB 

ym now here at this hustinffs the said William Cote complains ^^ ^^^^* 
the said Henrp Greene <n a plea, wherefore, whereas it is 
provided by the common ootiacu of the realm of our lord tha 
king of Englandi that it shall not be lawful for any person to 
oommit waste, sale or destruction in the lands, houses, oir 
gardens^ demised to them for the term of life or jrears, the 
aaid Henry Greene did make waste, sale and destruction ia 
houses, in the parish of St. Giles without Crippleffate, London, 
wUch he (a) nolds for a term of years of the said William aa 
assignee of John HHUardj gent, who demised them to the said 
HmrwGreene for the said term, to the disinheriting of tfia 
aaid WUUam^ and against the form of the provision in sudi 
ease movided4 And whereupon the said William Cole by Ro» 
bmri Mawlins, his attorney^ says, that whereas the said John 
HiUiard was seised of and in a certain messuage with the ap« J. H. wai 
tertanances, in the parish of St. Giles without Cripplegate, ^^ ^^^ 
London, in his demesne as of fee, and held it in free burga^ ^| qaadoii. 
of Ae city of London, and being so thereof seised, the said 
JUbt, on die £Oth day of April, in the year of our Lord 1650, 
at Ltnidon aforesaid, in the parish aforesaid, by a oertsin in* 
denture between him the said Jokn, by the name of JoknHil* By indentoro 
Bard, of Edmonton, in the county of Middlesex, gent of the ^^^^ 
one part, and the said Henry , by the name of Henry Greene, fendant, 
of the parish of St. Griles without Crippl^[ate, London, brewer, 
of die odier part ( one part thereof sealed with the seal of the 
aaid Henry the said Wtlliam brings here into court, the date 
whereof is the same day and year aforesaid ), demised and 
t» fithn let to the said Henry the said messuage, widi the ap- 
purtenances, by the name of all that messuage, tenement or 
brew-house, with the appurtenances, commonly called or known 



(S) The writ of waste mutt dmrge 
ike delMdaat eUhe»> io ike Umei^ or 
Umitt, n it U called; that U, it niiut 
new wtiether at the time of the ac- 
Uss the defimdant atill hoMt the pre* 
iriici, or whetlier the torm undtr 
wkich he held them ii expired. Cro. 
fins. 556, Sacheverel e. Bignole. But 
ailMss cases the writ nrast he in the 
Mmt, though the defendant he not to- 
Bpst at the time of the action, and that 
IhiriMigh necessity, because there is no 
Sther form of writ. As if tenant for 
life -csmittii waste, and afterwards 
ASBt over his estate, or the lessor 
aitte'r for a forfeiture, or breach of a 
ei b d W d n , the action must «tin be In 
Ofiimmi. S HoB. Ah. et9 (F)^ iiL 1,4. 
aSO|^ pi. 5, $. Est wsstt Sfawst te- 



nant fbr years after the deteniAnt- 
tlonof his temii either by efllnxlen of 
time, surrender, forfeiture, orbreaek 
of a condition, or asainst tenant ptr 
eafre ete after the death of eewhui ^irf 
vU^mmt be in the iemuU. S RoU. Abr. 
830, pt 7, S, 9. 6 Rep. IS b, Sau* 
den*B case. 

Hie declaration must charge tbe de« 
ftndant cither as leasee, assignee, eia- 
cntor, or administrator, and then ool/ 
for such voluntary waste as has been 
committed by them respectively. Co. 
Est. ess, 69S, 695. So if the defen- 
dant k fieaaiit by devise, he most bs 
so charged in the declaration. S RoIL 
Abr. 831, pi. 5. HottllO. Cook s. 
OMik,Co.fiat.700ft. 




3» ■■• wt^M^^ 



vidi the 

mm of the mM aKangevich die 
ai 4ff fee; aod d^ said ^oAa 
be die aid ^oAa afienraids, to arit, on the lie 
ber^ in the jear of oar Lord 1651, at I>oodflp 
pamh aforesaid, ande hii last wiD and 
and tfaerebjr derised and baqoeathcd 




aMMutaBamei ta 
/fifliirfthe ief- 



fa tailor 



tator^ for and daring the term of 

the decease of the laid Jakm HilBard die son, thm to the mt 
of thefint ionof the bodjof the said JcJ^ Hi Hi ai iAmmm 
lawlbOy to be begotten, and the hciia of the bodv of awb toil 
JsTit' >iiisti# I^i^f^'T ^ ^ begotten; and for debuk of waA iaaatf diet 
fa fm, ' to the use of the second son of the body of the aaid /dhi 

HiUimrd the mm hLwtuMj to be begotten, and the keira af iht 
budj of such second aon fanrfully to be begotten; and br d^ 
fiuilt of aucbisfae then to die use of the ttird» fcnidH fiM^ 
sixth, serenth, eighth, nindi, tenth, and every odieraon of dit 
body of the sdd Joku HUBard the son, soc cyi f e ^ one aftbf 
the other, as they should be in aenioritjF of biith and piio^f 
of age respectively, and the respeetire heirs of the body of OVB^ 
such ton and sonsbnrfullf to be begotten, the elder of such 19 
and sons, and the hain of his body lawfidfy " *^ ^ 
always to be pr c fe tre d befine the y o u ng e r an 
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body ; and for default of 'sueh Issue then to tiieuse of all and 
every the daughter and daughters of the body of the uaAJoim 
the son lawfully to be begotten, and the heirs of their bodies 
lawfiiUy begotten ; and for default of such issue then the said 
Jakn HilHard the father, by lus said last will, gave and devised 
the said reversion with die appurtenances to the said William^ 
bis heirs and assigns for ever (a): and afterwards, to wit^ on the 
8d day of February, in the said year of our Lord 1651, the said 
Jokm Hiltiard the father, at London aforesaid, in the parish 
aforesaid, died seised of such his estate of and in the said and died, 
reversion of the said messuage with appurtenances in his de- 
mesne as of freehold for the terra of his life, the remainder 
thereof, afler the death of the said John Hilliard the son, 
belonging as above in form aforesaid limited; and the said 
^lohm Hiltiard the son being so seised thereof, the remainder 
thereof as aforesaid belonging, the said John HilliarS the son, j. H. the son 
afterwards, to wit, on tlie 6tli day of January, in the year of d>cd without 
our Lord 1658, at London idToresaid, in the parish aforesaid, *"^^' 
died seised of such his estate therein, without any issue* of his 
body begotten; after whose death he the said William was 
and yet is seised of the said reversion of the said messuage and plalntlfl^ 
with the appurtenances in his demesne as of fee by virtue of ^f "^^^^^-^ 
the said last will and testament ; and the said WilMam being gjoQ. 
00 seised thereof, and the said Henry did make waste, sale ( b) 



(«) The declaratioo in waste mast wife. brioK the action, the declaration 

alww how tlie aheriff i» entitled to the mast state the reversion to be in both, 

iaheritance, Hoh. 84, Slieat r. Oxen- namely, '* Uiat they are seised of the 

Mdga ; and therefore if the plaintiff said reversion of tlieir demesne as of 

lares apon a lease made by himself^ fee in right of the wife." Hob. 1, f , 



tiie declaralion most allege a seinin in Earl of Clanricltard r. Sidney. It was 

Ae, or in tail, in him, and a demise indeed held by t^ojndires against the 

te the defendant, Ydv. 140, Ewer «. opinion of the other two, that the 

H oile ; if upon a lease made by liia words '* to the disiuheritiuit/' do, after 

ancestor, it must state a seisin in fee verdict, cure tlie want of stating the 

hi the ancestor, or demise by him to qnantity of estate which the plaintiff 

the: defendant, and a descent to the was seised of, the declaration only 

plaintiff. Co.Eiit.70S6. Iftheplain^ alleging that the plaintitf was ms«4, 

Wclaims as auignee of the reversion, without shewing what he was seised 

Itoinwt shew bis title to it, by grant or of, Cro. Ells, tff^ Aston e. Whitenall ; 

dfnrtae, as- is done in this entry, f Roll. bntthlB scema very <piestionable. It 

Abr.8Si,pl. 1, «,$,4. Co. Eat. 69S, k not necessary for the plaintiff to 

S93. Winch. Ent. 1164. edit. 1680. name himself assignee in the deckra- 

t Lntw. IMS, Leigh v. Leigh ; If by tlon ; if he sets out his title specially 



, the declaration must state fbe an svch U is aaffldent. ff RoU. Abr. 

fine and tiie nses of it. Co. Ent 700, 831^ pi. 4. And it U held, that though 

70 !• Clift, 819, pl< 5 ; if by common the writ is geneml, *^ whos^ heir he 

Jtcivery j it mast set forth tlie recovery is,** which frimk /edc implies a descent 



the nsea thereof. Winch. Eot. ta/er, yet it is no variance to state, 

1130. S Lntw. 1641, Leigh e. Leigh, in the declaration, a special inherit- 

CMt, 814, pi. 3. If the plaintiffs sue ance ia UaL 1 Leon. 48^ Lewknor e. 

lis ifeii«esera, or Jdnt-teuants, the de- Ford. 



n ■ moat allege them to be such, (6) The declamtioa nest particniar- 

Winch. Ent 1163 ; if the plaintiff snes ly specify the qnality and qimntity of 

w rector &c. in right ot his chnrrh, the waste done ; tbongh to maintafai 

lUcrtm st a h ew that he it to. IbW. 1161. the action the ptalntiff Tt not bonn# W 

If haaband sodwiA ia rifiit of the- pfw4 the wMs wasta as laid^ bat 

[ F ] 
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Defendant 
committed 
waste. 



Defendant 
imparls. 



Further im- 
parlance. 



and destruction in the said house and messuage, that is to 
say, by prostrating a brew-house, parcel of the said messuage, 
of die price of 1CN90£, and taking away and selling the timber 
and roof thereof; and also by pulling down, puUing off, and 
carnring away four ale-tuns fixed to the said brew-house, ead 
of them of the price of 5/., six brewing ressels called codlen, 
made of timber, likewise fixed to the said brew-house, eadk 
of them of the price of 6/., a malt-mill, with a small miUstona 
belonging to the said mill, fixed in the ground in the said 
brew-house, of the price of SO/L, and a cistern made of a ce- 
ment called plaister of Paris, and fixed in the ground in the 
said brew-house, of the price of 10/., to the disinheriting ( a ) 
of the said WilUamy and against the form of the provision in 
such case provided ; wherefore he says that he is injured, and 
has damage to the value of 1000/., and therefore he bringi 
suit &C.' 

Whereupon the said Henry Greene now in the swl court 
puts in his place Thomas Moneke^ his attorney against the said 
William Cole, in the same plea &c., and the said Ilemrg 
Greene now defendant by his said attorney defends the wro^g 
and injury when &c., and prays leave to imparl thereto in Ae 
plea aforesaid to the next hustings of Common Pleas of London 
to be holden in the Guildhall of the said city, according to tha 
custom of the said city &c., and it is granted to him &c., 
and the same day is given by the court here to the said fFtf- 
liam Cole in the said plea here &c. At which day, to wit, 
at the hustings of Common Pleas of Liondon, holden in the 
Guildhall of the city of London, according to the custom of 
the said city, on Monday next after the feast of St. Tiberdns 
and Valerianus, in the 19th year of the reign of our said lord 
Charles the Second, now king of Endand &c. come and ap- 
pear as well the said WiUiam Vois by the sud Robert JteN^fiaf 
his attorney, as the said Henry Greene by the said T^otniu 
Moncke &c. and thereupon the said Henry Greene^ by 1^ 
said attorney, now demands fiirther leave to imparl thereti^ i^ 
the plea aforesaid to the next hustings of Common'Pleas aJF 
London, to be holden in the Guildhall of the said dty. 



shaU reooTer jvr» laiila; tlierefor» 
where the waste compUhMd of Is io 
catting trees, and tbe felling of each 
tree would of itself be wute, it seems 
tbe dechuratioo most shew the number 
of the trees. S RolL Abr. 8S«, pL 1. 
Bat where the actios is brought for 
waste in trees, where the cutting of 
each particular tree would not of itself 
be waste, but the quantity cut makes 
it so, the declaratioB mast say saaimy 
iMds. Ibid. pi. S. So if waste is as- 



signed in bonsea, the deelaratfaa 
shew the parllcalar defects* 

(a) The deelaratloD wmX Hatt it 
to be '' to tiie diBloheritiDg" •f tha 
plaintiff. Co. Lit. f85 a ; bat if h«. 
band and wife, seised in fee In rMl 
of the wife, bring waste, it mmI la 
Uid to be << to the dlsiDheritii« of ttia 
wife/' for it Is Acr Inheritanca that k 
daauii6ed by tiie waste; aad if it is 
alleged to be to the diiudberlttiif of 
hmkndwU ii^a, the writ ihaUahalai 
S Ron. Abr. est, pLa. 



AFPSNOIX, tx.Xxii) 

cording to the custom of the snid city &c., and it is granted 
Jo him &c., and the same day is given by the court here to 
pie said fVilliam Cole in the plea aforesaid here &c At which 
•aid next hustings of Common Pleas of London, holden in the 
Guildhall of the said city, on Monday next after the feast of 
die Apostles Philip and Jacob, in the said 19th year of the 
geign of our said lord Charles the Second, now king of 
England &c., come and appear here as well the said William 
Cole by the said Robert Raioliiis bis attorney, as the said 
^enry Greene by the said Thomas Moncke his attorney &c.| 
JOid thereupon the said Henry, by his said attorney, now prays The like. 
|brther leave to imparl thereto in the plea aforesaid, to the 
■ext hustings of Common Pleas of London, to be holden here 
ftt the Guildhall of the said city, according to the custom of 
ttie said city &c., and the same day is given by the court here 
Id the said William Cole in the plea aforesaid here &c. At 
Jvliich day, to wit, at the hustings of Common Pleas of London, 
kolden in the Guildhall of the city of London, according to 
V>e custom of the said city, on Monday next before the feast 
Sf St. Barnabas the Apostle, in the said li'th year of the 
Kign of our said lord Charles the Second, now king of JCngland 
Ibc. come and appear here as well tlie said VViUiam Cole by 
the said Robert Rniciins bis attorney, as the said Henry Greene 
by the said Thomas Moncke his attorney, now prays further 
leaFC to imparl thereto in the plea aforesaid to the next bust- The like, 
bes of Comiron Pleas of London, to be holden in the Guild- 
}uul of the said city, according to the custom of the said 
Mty &c., and it is granted to him &c., and the same dav ia 
^Ten by the said court to the said William Cole to be here &c. 
3u which day, to wit, at the hustings of Common Pleas of 
London, holden in the Guildhall of the said city, on Monday 
Sext before the feast of the Apostles Peter and Paul, in the 
(aid 19th year of the reign of our said lord Charles the Secondt 
DOW king of England &c., come and appear here as well the 
Aid William Cole by the said Robert Rawlins his attorney, 
tfi the said Henry Greene by the said Thomas Moneke nis 
aittorney, and thereupon the said Henry, by his said attorney, 
now prays further leave to imparl thereto m the plea aforesaid The like. 
to the next hustings of Common Pleas of London, to be holden 
ID the Guildhall of the said city, according to the custom of 
Ac said city &c., and it is granted him Sic, and the same day 
la given by the said court to tJie said William Cole to be 
Ime &c. At which day, to wit, at the hustings of Common 
Pleas of London, holden in the Giuldhall of the city of London, 
Recording to the custom of the said city, on Monday next 
before the feast of Si. Benedict the Abbot, in the said 19th 
year of the reign of our said lord Charles the Second, now 
king of England &c, come and appear here as well the said 
H'Uliam Cole by the said Robert Rawlins his attorney, as the 
■aid Henry Greene by the said Thomat Moncke his attornej 
[r 2] 
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and thereupon the said Henry Greene by the said Tkomas 
Monde his attorney, comes here and defends the wrong and 
injury when &c., and says that the said plaintiff ought not to 
have or maintain his said action against him, because he says 
that he the said defendant, in the parish mentioned in the writ 
and declaration, did not make any waste (a), sale and de- 
struction, in manner and form as the said plaintiff, by his said 
writ and declaration, has above supposed ; and this he is ready 
to verify ; wherefore he prays judgment if the said JViUiam 
ought to have his said action agunst him &c. 

Whereupon a day is given by the said court here as weD 
to the said William Cole as to the said Henry Greene in the 
plea aforesaid, to be here in court at the next hustings of 
Common Pleas of London, to be holden in the Guildhall of 
the said city, according to the custom of the said city. At 
which said hustings of Common Pleas of London, holden in 
the Guildhall of the said city, according to the custom of the 
said city, on Monday next before the feast of St. James the 
Apostle, in the said 19tli year of the reign of our said lord 
Charles the Second, now king of England &c., come and ap- 
pear here as well the said WilUam Cole by the said Robert 



(a) TbU it the genend ismie in waste. 
Co. Ent. 700 a. 708 «. t Liitw. IMS. 
And it fhonld seem that the plea in the 
principal ca»e oaght to have concluded 
to the country, and not witb a verifi- 
tation. The plea of nul watte admits 
notliin^, but pots the whole declara- 
tion in issue, and therefore the plain- 
tiff roust prove his tiUe as laid in the 
declaration, and also the kind of waste 
stated in it ; so that if the waste al- 
leged in the declaration be in cutting 
trees, and the jury find that the de- 
fendant stubbed them, it will be a va- 
riance* f Lntw. 1547, lieigh #• Lcfph. 
Upon this plea the defendant may five 
in evidence any thing that proves it to 
be no waste, as tliat it happened by 
tempest, lightning, enemies, or the 
like. Co. Utt 38S a; or that the lessor 
himself committed the W}u>te. 5 H. 4. 
S 6. Bnt it is no plea, where the de- 
fendant has matter of jnstifieation, or 
excuse ; therefore where the defendant 
cut timber for repairs, and used it ac- 
cordingly, or for necessary botes, such 
as for fuel, cart- bote, hedge- bote, or 
plow-bntc &c., he must plead these 
matters specially, and cannot give them 
in evidence on the general issue of aai 
irasle. Co. Utt yS3 a. Co. Ent. 709 a. 
Winch EnU I14«p 1146, 1169, 118S. 
S Lutw. 1346, Leigh a. Leigh. But 



it is not rnongli to say that the defen- 
dant took timber &c. for repairs, wldb- 
00 1 adding likewise that he nstitf, or at 
least keeps it for repairs ; for thongh 
he might at first have taken it for tmt 
purpose, yet perhaps he afterwards 
sold it. 3 Lev. 3i3, Danby a. Hodg- 
son ; or the defendant may plead sm 
irosle to part, and a jnstiticatioB to 
the rest. So if tlie lease to the defcB- 
dant was witliont impeaclunent of 
waste. 2 Roll. Abr. 8S5, pU IS, 14b 
Co. Ent. 694, 0. 6. S. C. ; or if lbs 
trees are excepted out of the lease. 
S East, 190, Goodwf i ght «. Vitinb 
8ee 1 Sannd. dSS a. note (5) } or if Iha 
defendant lias repaired before the ae» 
tion, for the jury must view the pfawe 
wasted. 5 Rep. 119 6. Wtaelpdale*t 
Case. S Inst 306, S07 ; or if the 
plaintiff gave the defendant leave to 
cut the trees ; or if the premise* weie 
in so rnioous a state at the commeMO* 
meat of the lease that the ddTcBdasC 
could not repair them. Moor, 54| 
Ward ff. Dettensam. Winch Eat 
1159. These are matters of Jnaliftca' 
tion and excuse, which roust be pleaded 
specially, and cannot be given ia eti* 
ciencc on the general issue of sral aaslr. 
But if the tenant repafart after tbear^ 
tion broaaht, be cannot plead il in ta 
of the acFion. 2 lust. 3()7« 
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Rawlins his attorney, as the said Henry Greene by the said 
llkomas Moncke his attorney; and thereupon at the same 
court so as aforesaid holden, the said tVilliam says that he, 
by any thing before alleged, ought not to be barred from hav- 
ing his said action, because he says that the said Heitry, in 
the parish of St Giles without Cripplegate, London, did make 
waste, sale and destruction, as the said JViliiam above com- 
plains against him, and this he pravs may be inquired of by 
the countiy &c. and the said Henry likewise &c. Whereupon 
a further day is given by the said court here to the said parties 
in the plea aforesaid to be here in court at the next hustings 
of Common Pleas of London, to be holden in the Guildhall 
of the said city, according to the custom of the said city. At 
which said next hustings of Common Pleas of London, holden 
in die Guildhall of the said city, according to the custom of 
the said city, on Monday next before the feast of St. Michael 
the Archangel, in the said 19th year of the reign of our said 
lord Charles the Second, now king of England, come and 
appear here as well the said WilUam Cole by the said Robert 
Rawlins his attorney, as the said Henry Greene by the said 
Thomas Moncke his attorney, and thereupon at the same 
court so as aforesaid holden according to the custom of the 
said city, the beadle of the ward of Crippleeate Without, the 
beadle of the ward of Aldersgate, the beadle of the ward of 
Farringdon Without, and the beadle of the ward of Bishops- 
gate, being the four wards next adjoining to the said houses^ 
are commanded by the said court here, that each of them the 
said beadles should separately return and summon six good 
and lawful men of each of the said wards, to be here in court 
at the next hustings of Common Pleas of London, to be holden 
in the Guildhall of the said city, according to the custom of 
the said city &c., and who neither &c., to recognize &c., and 
to try the said issue joined between the said parties in the 
plea aforesaid, according to the custom of the said city &c« 
At which day, to wit, at the hustings of Common Pleas ot 
London, holden in the Guildhall of the said city, according 
to the custom of the said city, on Monday next before the 
feast of St. Luke the Evangelist, in the 19th year of the 
reign of our said lord Charles the Second, now king of 
England &c*, come and appear here in court, as well the said 
HuHam Cole by the said Robert Rawlins his attorney, as the 
■aid Henry Greene by the tud Thomas Moncke his attorney, 
and thereupon at the same hustings each of the said^ beadles 
of the said four wards returns and certifies to the said court 
the names of six good and lawful men of every ward of the 
■aid wards by them separately summoned, to be here at this 
dAjf,- and who neither &c., to recogpiie &c., to try the issue 
aforesaid joined between the parties aforesud in the nlea 
aforesaid ; to wit, .Edward Bono, beadle of the said ward of 
Cripplegate Without, xetoms and certifies to the said court 
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the names of W. E., J.J^ T. W., D. W., G. H^ and Jl Jf.; 
Edward Bedf6rd^ beadle of the said ward of AMengale, re- 
turns and certifies to the said oourt the names of J.M.^ 6. 71, 
JR. P.y T. C, S. W., and E. C. ; Sawtmel Jaeksom, beadle of 
the said ward of Farringdon Withoot, returns and eertifies la 
the said oourt the names of MLB.^ T.S.^ R.D^ H.T^ 
M.M., and J. W.; and Henty Colemam, beadle of the aiid 
ward of ffishopsgate, retoms and certifies to die said coort As 
names of ILS., T.F., T. A^ T. L.^ J. A^ and T. M. ; and 
becanse none of die said jmry come, therefiMre the jorj ii 
by the said court here put in respite here until die aeadt 
husdngs of Common Pleas of London, to be hoidcn in die 
GuiUhaH of the said city, and die same day is giren to dw 
pardes aforesud, in the plem afiireaaid, to be here fte. At 
whidi day, to wi^ at tiie nusdnfls of Common Fleaa of La»> 
don, bolden in the GuildhaU of die said dty, acoordinr la lbs 
custom of the said city, on Ifonday next befixre the Feaal ef 
AH Saints, in die 19di year of the reim of our aaid bid 
Charles the Second, now iunff of Knghuin &c. come and ap» 
pear here, aa weH die said WiUimm Cole by d^ said Btkmi 
Kmmlims^ his attorney, as die said Hemy by the said Tkomm 
Monekcj his attorney; and thereupon at the nid last^neodonad 
husdnffs^ at the prayer of the said WiUmm Cbfe, nuide to At 
court by his said attorney, the sherifis of London are eoa^ 
manded by the said court here according to the custom of tliS 
said city, that they distrain the said twenty-feor good and lav* 
ful men of the said before-naased wards 'by dmr lands and 
diattels &C. so that they be at the next husdngs of Comamn 
Pleas of London, to be holden in the GruildhdU of the 
city, according to the custom of the said city &c. to 
jury &c. to try the said issue as aforesaid joined between lbs 
said parties in the plea aforesaid &c. so that the said jury may 
not remain to be taken for defiuik of jurors, and let the 
jury in the mean time have a view of the said houses 
and that the said sheriffs haTe then here this precept && 
the same day is giren by the court here to the parties 
in said plea to bNS here &c. At which day, towit, at the 
ings of Common Pleas of London, holden in the Ghiildhail of 
die said dty, according to the custom of the said city, on 
day next after the Feast of St Leonard the Abbot, in dm 
19th year of the reign of our said lord Charles the Seeond, 
now Inng of England &c come here, as well tfaasaid IVUBam 
Cole by the sara Robert BamlimOf hia ottomey, as the said 
Homrtf Greene by the said Hunmme Momeke^ his attorney, and 
the now sherifis of London, that is to say. Sir Thomuu Dmmfeo^ 
knt and Sir D em m t Gordon, knt* now certify and return So iko 
court here upon the sud last precept, that they by yisCuo sf 
die said precept did distrain the said twenty4bur oood and hem 
fid men \y all their lands and chattels, so that they slmrid bs 
hate at this huslhigs io make a jury ftc, to try &c. aa tbif 



APPENDIX. Lxxxvii 

were shore commanded &c. ; and that each of the utid twenty* 
four good and kwful men by himadf is mainprized by TAooum 
TWdk and Biehard Serjeant^ and return the issues of each of 
the said jurors by himself to 10«« ; whereupon at the prayer of 
tiM said Robert Rawlins^ his said attorney, the said twenty** 
four good and Uwful men of the said city, being then here 
aoknuiiy called, twelve of them, to wit, J. J., jS^. W., D. W.^ 
G. r., R.P., T. C, S. W., E. C, R. D., H. T., J. W., and 
JLS^f likewise come and appear here, who being then and 
there chosen, tried and sworn, to speak the truth of the pre- 
mises, say, upon their oath, that the said Henry Greene did Verdict for 
make waste, sale and destruction in the houses of the said ^^^P^^^f^^ 
messuage, tiiat is to say, by prostrating a brew-house, parcel Sefen^nt u 
of the said messuage, to tiie value of 100/.; and also by pulling to the residue. 
down, pulling off^ and carrjdng away four ale-tuns fixed to the 
said brwrhouse, of the price of 10/. ; and six brewing vessels 
called coolers^ made of timber, likewise fixed to the brew« 
house,, each of them of the price of 83s« ML in manner and form 
as the said WiUiam Cole has by his said declaration supposed; 
aadas to the residue of the said waste above supposed to be 
done,- the jurors aforesaad, upon their oath aforenid, further 
aayi diat the said Henry Greene made no waste, sale or de- 
fltfuetioB therein, as the said Henry as above thereof in plead- 
iiw alleged; and they assess the costs md charffes of the said 
fwilUam Cokhj him about his suit in this behalf expended 
to l£c/. Whereupon at the hustings last aforesaid, because the 
court here would advise what judgment to give of and upon 
the wemises before they give their judgment, a day is given 
bftne said court to the said parties to the next hustings of 
Conmion Pleas of London, to be holden in the Gruildhsll of 
die said city, according to the custom of the said city, to hear 
tlicir judgment thereon, for that the court here is thereof not 
)wt advised &c. At which day, to wit, at the hustings of Com- 
Bisn Pleas of London, holden in the Ghiildhall of the city of 
fjpodon, according to the custom of the said city, on Mon- 
iagrnext after the Feast of St. Edward the King, in the said 
iMh year of the reign of our said lord Charles the Seoondy 
tmm long of England &c. come and appear here^ as well the 
said WiSiam CkSe by the said Robert RawUnSf his attorney, as 
ifaa^ said Henry Greene by the said Thomas Maneke, his at* 
Unmeyi and at the hustings last afi[>xesaid the said WUUam Cde^ 
tehis saU attorney, prays judgment against the said Henry 
wre^iM in and upon the said verdict by the jurors aforesaid in 
firan afibresaid eiven^ aocorcUBg to the custom of the said city; 
ishcfeapon .at the said hustings last afiiresaid the aaid Henry Motion that 
QmeM, by his said attoniey, piap that jud^nent against the i^^^^^ 
neiAiUenry Greene m and upon the said verdu^ by the jurors arrested, and 
imfSonm sdbr^Baad'ffgen^ Am be arrested on account of the a new trial 
iaiuficieney. of the. saidaierdmt» jnd Ihatdic^ aaid issue shall srsnted. 

t • - .r ... ;■","■•■■ ■ ■ ■ 
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Cicrk mMm n Aereof not yet advised ftc. At which said Friday the I4di 
^"^ of May, in the said Slat year of the rdgn of our said lord 

Charles the Second, now kin^ of Engknd ftc, come here, to 
wit, at the Guildhall aforesaid, before the said justices, aa wel 
Ae said WUliam Cole by his said attorney, as the said Hemy 
Greene by his said attorney, and thereupon, becanse die said 
justices will further advise what judgment to sive upoB 
die premises before they give their judgment wereon, a 
day is given by the said justices here to the said parties, tD 
be here before the said justices at GtiiMhall aforesaid, ob 
Thursday the 27th day of May next followinff» to hear their 
UUerhu odvtT' judgment thereon, for that the said justices here are thereof 
*^*' not yet advised &c. At which Thursday, the 27th day ci 

May, in the said 21st year of the reign of our said lord Charies 
the Second, now king of England &c. come here, to wit, at 
the Guildhall aforesaid, before the said justices, as well the 
said William Cole by his said attorney, as the said Bemrw 
Greene bj his sud attorney, and thereupon, because the said 
justices will further advise what judgment to give upon die 
premises before they give judgment thereon, a further day is 
given by the justices to the said parties to be here before die 
said justices here at the Guildhall aforesaid, on Monday di« 
14th day of June next coming, to hear their judgment thereon, 
UUerhu odter- for that the said justices here are thereof not yet advised && 
^^** At which said Monday, the 14th day of June, in the said 21st 

year of the reign of our said lord Charles the Second, now 
king of England &c. come here, to wit, at the Guildhall afore- 
said, before the said justices, as well tiie said WilUam Cole by 
his said attorney, as the said Henry Greene by his said attor- 
ney, and thereupon, because the sud justices (the like conti* 
nuances by euria advereare vuU to five other days ). At wludi 
said Wednesday, the 1st day of December, in the said 21sl 
vear of the reign of our said lord Charles the Second, now 
king of Ejagland &c. come here, to vrit, at the Guildhall afore- 
said, before the said justices, as virell the said William Cole by 
his said attorney, as the said Henry Greene by his said attor- 
ney, and thereupon the premises being seen, and by die jii»» 
tioes more fully understood, and mature deliberatmi b&nff 
thereupon had, it seems to the said justices here diat die aail 
first verdict was not, nor is, bad or erroneous, nor eotfht die 
said verdict lo have been quashed, or any new trial had ia the 
said cause, but judgment ought to have been given npon that 
▼erdict for the said rFffl&Mi against die said Henry: thepeUHe^ 
no rq[ard being had to the said 12cf. assessed for oosis and 
charges, for that costs and charges are not allowed in audi 
caae, and because the said William freely here in court remila 
those costs and charges to the said Henry^ it is oonsidarad Iq^ 
the court here that the whole proceedings had and made a die 
jadgomt aaid oausfr for the said second trial afVer the said first widiels 
memd. and dso the said aeoond verdid; and the jndgmetit gh«n a* 
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Valentine, bishop and martyr, in the 20th year of the reign of 
our said lord Charles the Second, now king of England &c. 
come and appear here, as well the said fVilUam Cole by the said 
Robert Rawlins^ his attorney, as the said Henry Greene by the 
said Thomas Moncke^ his attorney, and at the hustings last 
aforesaid the said Wiltiam Cole^ by his said attorney, prays 
judgment against the said Henry Greene in and upon the said 
▼erdict by the jurors aforesaid, in form aforesaid given, accord-^ 
ing to the custom of the said city; whereupon at the hustings 
last aforesaid, because it appears to this court that the said 
▼erdict, in this behalf given, ought to be quashed as bad and Verdict set 
erroneous, and that a new trial of the said issue ought to be '^*!^^'^fJ^*^ * 
had between the said parties, therefore the said verdict is granted, 
quashed by the judgment of the said court ; and it is granted 
by the said court that there be a new return of the beadlesi 
and a new precept of dUiringasjwaiores to try the said issue 
anew, and a day is given by the sdd court to the said parties 
to the next hustinffs of Common Pleas of London, to be holden 
in the Gruildhall of the said city, according to the custom of 
the said city &c. At which day, to wit, at the hustings of 
Common Pleas of London, boldoti in the Guildhall of the said 
city, according to the custom of the said city, on Monday 
next before the Feast of St. Perpetua and Felicitas, in the 
said SOth year of the reign of our said brd Charles the Se- 
cond, now king of England &c. come and appear here, as well 
the said William Cole by the said Robert Rawlins, his attor- 
ney, as the said Henry Greene by the said Thomas Alaneie, 
his attorney ; whereupon at the hustings last aforesaid, a fur- 
ther day is given by the said court to the said parties, until 
the next hustings of Common Pleas of London, to be holden 
in the Guildhall of the said city, according to the custom of 
the said city. At which day, to wit, at the hustings of Com- 
mon Pleas of London, holden in the Gruildhall of the said city, 
according to the custom of the said city, on Monday next after 
tb^ Feast of the Annunciation of the Blessed Virgin Mary, in 
die said 00th year of the reign of our said lord Charles the 
Second, now king of England &c. come and appear here, as 
irell the said William Cole by the said Robert Rawlins, his 
attorney, as the luidHenry Greene by the said Thomas MonciOf 
his attorney ; whereupon at the hustings last aforesaid, at the 
prayer of the said Henry Greene, it is commanded to the Another pre- 
beadles of four wards of the said dty, to wit, to the beadle cept to the 
of the ward of Crippleirate Without, the beadle of the ward ^^ ^^^^s 
of Aidersgate, the beadle of the wmrd of Bassishaw, and the to summoa 
beadle of the ward of Coleman Street, that of every of them « jory. 
should separately return and summon six good and lawftd men 
4rf each ward of the said wards, according to the custom of 
the said city, to be here in court at the next hustings of Com* 
laon Pleas of London, to be hokfen in the Guildhall of the 
said city» according to the custom of the aaid city &Cf j and 
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ancient custom of the said dty, the trial in rach case ought to 
be by a jury returned from the four next wards next adjoining 
to the places wasted or supposed to be wasted, or otherwise 
such trial is not valid or sufficient according to the said cnstom. 
And the said Henry Greene in fact tOLj^i that the said four 
wards of Cripplegate Without, Aldersgate, Faningdon With- 
out, and Bishopsgate, were not the four wards next adioininff 
to the said houses aboTe supposed to be wasted, but the saia 
four wards of Cripplegate Without, Aldersgate, Bassishaw, and 
Coleman Street, were the four wards next adjoining to the 
said houses above supposed to be wasted, in which case the 
said trial had by the jury irom the said wards of Cripplegate 
Without, Aldersgate, Farringdon Without, and Bishopsgate, 
not being according to the custom of the said city, is yoia and 
of no effect in law, and no judgment ought to have been sivat 
thereon for the said WilUam Cole against the said Hemy 
Crreene^ and therefore in that there is manifest error ; and this 
the said Henry Greene is ready to verify, wherefore he prajs 
judgment, and that the said judgment given by the said Sir 
John Vaughan^ Sir Matthew HalCf Sir CkrUtopher Turner ^ Sir 
Richard Rainsfordf and Sir William Moreton, the commissioners 
aforesaid for the said William Cole against the said Henry 
Greene may be reversed, annulled, and altogether held fiir 
nothing, and that he the said Henry Greene may be restored 
to all things which he has lost by occasion of the said ju^ 
ment &c 



s. c. 1 Lev. Cole v. Greene. 

S09. See 

o . 94, 9 . Error in parliament brought by Henry Greene agwist WU' 
iDE^hat* the*' ^^'^ Cole^ a banister of Grray's Inn, on a judgment given by 
defendant did Special Commissioners in London, to examine and correct a 
make waste, judgment given in the hustings before the mayor and sheriff, 
^/notion, If' between the said Cole, plaintiff, and the said Greene, defendant, 
the jury do not in an action of waste (a); in which the phdntift* Cole had de- 

lind any «o2r, 

it 1% Dot mate- ■ ■ » 

rial, if they 

find particular («,) This action can only be bronght or sarrender his estate, the r eve r ii o ser 

wiuiea. If the fay him who has the immedwie rerer- or remainder-man may briiif mi a tti as 

jury give cosU non, or remainder in fee or in teii, to aninst A. for the waste so done l^ 

of suit, there the disinheriunce of whom the waste htm; for by the death or aarrender of 

being none re- fg always alleged to have been com- B. the impediment is removed. Moer. 

coverable in mitted, Co. Litt 5S a. ; and therefore 367. 5 Rep. 76 k. Paget't omo. Sir 

the action, yet |f . leue be made to A. for life or W.Jones, 51, Brvy v. Trmcey. So If 

|ndgment may years, remainder to B. for life, and a lease fbr Ufe be made, remainder/lr 

be entered for a, commit waste, the action cannot ymrt, the reversioner or fenMlnder- 

f/ l'a* ' ^ bronght by him in the remainder, man may bring the action, notwltb* 

nullo habuu or reversion in fee, or in tail, so long standing the mesne remainder. OOi 

retpecht, to as the estate of B. continues, Co. Litt Litt. 54 «. t Inst. 301. It is hcM» 

the costs. 54 «, All. 81, Udai «. Udal. t RolL that tenant in tail after poaaibility am- 

Abr. 829. Cro. Jac. 688, Bray ». Tra- not have the action, for In eflbci hail 

cey ; but if B. shooM afterwards die, only tenant for life, t EolL Abr. U^ 
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daredy that one HiUiard was seised in fee of a messuaee with 
the appurtenances (which in truth was a great brew-house )9 



pi. 5. Go. Litt. 5S6. Nor can any taken to give the leMor a power of 

pemo naintain this action, nnlesi he re-entty, in case tlie lessee comuiitted 

Bad an estate of inheritance in him ol any waste or destruction ; and an ac* 

iftf time when tht ¥Mute wtu commiiUd: tion on the case was then fonnd to be 

and therefore it does not He by an much better adapted to the recovery 

heir for waste done in the time of liis of mere damages than an action of 

ancestor, t Inst. 305. Nor by the waste in the tenuit. It has also this 

grantee of a reversion for waste com- farther advantage over an action of 

Bdttcd before the grant to him. waste, that it may be bronglit by him 

With respect to the person against in the reversion or remainder for l^e 
whom this action may be brought, it or vetn^ as well as in fee, or iu tail; 
■eems dear that at common law it and the plaintiff is entitled to costH 
€mly lay against tenant by the curtesy , in this action, which he cannot have 
tenant in dower, or guardian ; for as in an action of waste. However, this 
these estates were created by law, it action on the case prevailed at first 
-took care to prevent any waste being with some difficulty. Thus, where a 
conmiitted by them, by giving the re- remainder-man in fee of a copyhold 
'versioner in fee an action of waste to estate bronght an action on the case 
pnnish them for an act so injurious to in the nature of waste against tenant 
the inheritance ; but if tenant fur life for life for waste done in the dwelling- 
or years committed waste, tlie law house, the defendant demurred gene- 
gave the reversioner no action of rally to tlie declaration, and in sup. 
waste, because as their estates were port of tlie demurrer it was objected, 
created by grant, the grantors might first, that an aeiion on the case did not 
Imve secured themselves from wa»te, lie ; for Lord Coke on the statute of 
hm inserting in the grant a special pro- Gloucester says, that at common biw 
vision against it. t lust. 3ti0, But the reversioner bad not any remedy 
now by the statute of Gloucester for waste committed by the termor, it 
(6 Edw. 1. c. 5.)tliis action Is given being his own folly that be had not 
against lessee for life, or years, or te- taken security against it by covenant ; 
nant per tnUre vie, t Inst. 3(11; or and secondly, that the ^nryconld not 
against the assignee of tenant for life tell wliat damages to give, for it was 
or years, for waste dune after the uncertain bow long the tenant for life 
asiignment. Cro. Elii. 6S3, Sanders would live, and tlie house might be 
•• Norwood. But it does not lie repaired by liim in his life-time. And 
against an executor for waste commit- or that opinion were Windham and 
ted by his testator, it being a tort Charllon, justices, strongly ; bot Pem- 
which dies witli the person, s InsL berton, C. J. and Levinz, were of a 
30C. t Roll. Abr. 8^8, pi. 7. contrary opinion. And, as to the first 

Bnt this action is now very seldom objection, they said that Lord Coke 

■ brought, and has given way to a much whs to be understood areordiug to tlie 

auire eapeditioiis and easy remedy by subject-matter of which he is speak- 
«a aetion on the eoae in ike nature if iug, namely, that there was no remedy 
watlf. The plaintiff derives the same by an action ofwaete. And i'emberton 
benefit from it, as from an action of said tliat a lessor might without doubt 
waste in tlie ^eaait, where the term is at this day wave his remeily by action 
expired, and he has got possession of ot waste, and bring an action on the 
hit estate, and consequently can only case against bis lessee for waste ; and 
recover aamages for the waste ; aud cited Cro. Eliz. 461, Jeremy e. Low- 
thoqgfa the plaintiff cannot in an ac- gar ; where husband, seised In fee in 
Una on the case recover the place right of hb wife, made a lease for 
waited, where tlie tenant In still in Tearit, lessee burnt the house, the hns- 
poasessien. as he may do in an action band brought an action on the case, 
•f waste in the tenets yet this latter and by the two judges then In court, 
actlini was fonnd by experience to be it was held, that it lay, notwithstand- 
•o Imperfect and defective a mode of Ing the objection that waste did not 
recovering seisin of the place wasted, lie in snch case at the common law, 
Ibat the plaintift' obtained little or no because he might have secured himself 
advantage from it; and therefore where bv covenant And as tn the second 
tfce demise was by deed^ care was objertion, Pemktrtn and Xitvms said 

[•] 
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in the pariah of Sc Criles without Crippkgate, Londoo, odA, 
being so fdttdy Arwnaed the aid mestoage whh the appurte- 



koB to wait ttBtil flK 
lor life toice if he « 
pcihsps is tks 
tie I 
the 
die witk the 
sr aickt viih to 

woald not lell for to 
it wooM do if the htie were la pro- 
per repair. 5 Lev. 130, 
Jei fe noa, 4 Barr. SUl, 
Giibrd. 

Bat BOW it m bectaie tiM 
tioa as well for perMianve as voli 
tary wsAle. Aad wiwre the 
even corcaaats aot la do waste, the 
lea«or has his electioa to bna^ cither 
aa actloa oa tiie ease, or of cot eaaat, 
aftaiost tlM lessee, for waste doae by 
Imm doriBK the ter«. As where a 
lease was nnde lor tweaty-oae years, 
to which the lefsee eovcaanted to yield 
ap the premises repaired at the end of 
the term ; the lessee daring the term 
eomaMtted waste, aad at the ezpiratioa 
thereof deliveiod ap the p r eadses to 
the lessor ia a ra la s as coodition. Af» 
terwards the lessor broogfat an action 
on the case ogaiast the teaant for the 
waste comaiitted by him daring the 
term ; and it being objected at the 
trial that the plaintiff onght to have 
bronsrht an action of ctemmmt^ and not 
on the ecue, a verdict was foand for 
the plaintiff sahject to that point ; bat 
the conrt of Common Pleas was clearly 
of opinion, that an action on the case 
was maintainable, as well as covenant; 
and by De Grty^ C. J., '' Tenant for 
years commits waste, and delivers np 
the place wasted to the landlord : bad 
there been no deed of covenant, an 
action of waste, or case in the nature 
of waste, would have lain. Because 
the landlord by the special covenaat 
acquires a new remedy, does he there- 
fore lose hU old ?" 9 Black. Rep. 1111, 
Kenlyside e. Tbomtoo. 

In an action on the case in the na- 
tare of waste brought by a landlord, 
whether the immediate lessor or his 
heir or assignee, against his tenant, 
wbriber lessee or his assignee, it does 
not appear to be necrssary, as in an 
action of waste, to set out the title 
either of the pUintiff or the defeadaat 
i» tho dcdaratioo; bat it aeeau tafli- 








to 
rhat nadkr ii 
this: •«That whereas the SMd (di- 
feadaat) oa, &r. in the yemr of ear 
Lord,&e. aad belote aad Iraai 
aft the time of 
inthiseaiMt 
and sliB is possessed of aad tea 
withdbe 

at, drr- m 
aad during all that 

ipied the same t 
thetaef to tte said (pUatiff ) la 
the rescfsioa ther«o(~ 
tiaM aforesaid beloaged, 
taa deadse theretofore 
said (defendant) at and 
taia rent therefore payable hv the < 
(defeadant) to the said (ptainiiff ): yil 
the said (defendant) caatrivfaig doa* 
Bat whci« aa estate is given to A. Ar 
life, lensainder ta B. la fee. ar \ 
aad A. is gailty of waste either 
tary or permissive, it 
to set forth ia the deehuratiaB 
qaaatily of estate which A. is 
oL thoiagh not the ^aantity of 
which the plaintiff has hi the 
for that is amtter of evidence aalv; 
aad ia that case, the form of the M^ 
daratiOB laay be somewhnt ia iMi 
way : ^ That whereas the mM ^ 
fealdaat) on &c. in the year af oar 
Lord &c8nd beforehand froM 
until aad at the tiam of 
the grievance in this count meul 
was and still is seised of and ia a 
taia Ac with the appartenanees, lyiag 
and being at dec. in the said comay 
ia his demesae as of freehold, the le* 
version (or remainder) thereof daflig 
all the time aforesaid belonging to the 
said (plaintiff): yet dec.'^ Aad It 
better not to state the 

plaintiff has in the 
or reversion ; for if he does stote 1^ 
and mistakes it, the varianee wHI ha 
fotal. As where. In an actka oa foe 
case ia the aatore of waste* the da> 
daration set forth that the 
was tenant for life, the 
thereof during all the ti«M 
belonging to the plaintiff in foil» to 
wit, Ukkmmnd tki htin ^ hfolMfo; 
but on reading the deed by wMth vt 
plaintiff and defeadant's estates 
created, it appeared, that the 
was entitled to the reamiadrr ia tail* 
mole, aad notia tail-geaeral, as statod 
in the dedaratioa ; aadltwaiWdly 
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nances to the defendant Greene^ to haTe for 51 years; by 
force of which demise he entered^ and the MidHiUiard, being 



Mr. Baron Tkomfscmy before whom the 
GMMowts tried, that tfaiswaflafiiUl 
mrianee, and the plaintiff was non- 
aaited. Hardwicke v. Tfaompton, Olo- 
eeiter Sammer Assiaea. 1799. And 
Uw the laoie reason if the plaintiff. In 
aa action of tpultf, declares of an es- 
tate to him and his heir$*male: and 
the delcndant derives the estate to the 
pWatlff and his kein^femOe, it is not 
goad without a traverse of the estate 



or alleged by tiie pfaunUff; 
Ar tiiese different limitations are a 
aabetantialTariance. YelT.ui.Ewer 
a.MoUe. 

It seems necessary in an aetioo on 
the case, as well as in an action of 
wnale, to state in the declaration the 
aatare and kind of waste which is tha 
avMect of the action ; and the plain* 
tiff will not be permitted to give evi- 
daaea of a dinerent sort of waste 
li«Bi that which is laid in the dedara- 
tloa. If, for insunce, the plaintiff 
charges the defendant with permissive 
mste, be cannot give evidence of iro^ 
laatary waste committed bv him ; so 
if the defendant is charged with nn- 
eovaringthe roqf of a dwelling-honse, 
theplamtiff cannot give in evidence 
that the defendant removed some Jlx* 
jiwn§ from it ; jost as if the breach 
amlgind In an action of covenant 
ihoaid be, ^ that the defendant had 
■at nscd the deaused premises, or 
aay part thereof, in a good and hns- 
hawi-llke manner; bnt an the amtrm^ 
thereof had committed, permitted and 
oaflcred to be made, done and com* 
Untied in and upon the said demised 
pramises, tMilf , tpoil nnd dittructUm,** 
«ha plaintiff will not be permitted to 
dNra evidence of the defendant's using 
the farm ia an onhosband-like manner, 
aaleas it amounts to imj<« ; for though 
tha evidence would have been admis* 
dirta oa the former part of the breach, 
jct as the plaintiff had In the subse- 
qaant part of it narrowed it to waste, 
spall, and destruction, it is not com- 
pcteot to him to give evidence of any 
•llNr particulars which did not come 
wlthia the meaning of these words. 
3 Term Rep. 307, Harris e. Mantie. 
It is true that the plaintiff is not 
haand to prove the whole waste 
stated, Bor Is there any necessity for 
the Jury to find the particular circnm- 
staaees of the waste, as in an action 
of waste, because there the plaintiff 



is to have seisin of the place vrasted ; 
nor to find a verdict for the defendant 
for so much of the waste as the plain- 
tiff does not prove, for in this action 
the plaintiff only goes for damages, 
and the juryasay assess them gene* 
rally ; but yet the plaintiff is bound 
to set out the nature, quantity, and 
quality of the waste, that the defen- 
dant may be apprised of the charge, 
and prepared for his defence. If the 
action on the case be for voluntary 
waste committed In a house, as taking 
away the windows, for Instance, the 
plaintiff must state the waste accord- 
ingly, in some such way as this, ** that 
the said (defendant) wrongfully and 
unjnstiy, and without the licence and 
a^iiost the will of the said ( plaintiff) 
polled down, took down, and pros- 
trated, and caused and procured to be 
palled down, Ac divers, to wit, two 
(care must be taken that the number 
is sufficient) glass windows and twenty 
(a sufficient number) square feet of 
glass fiaed in lead, of and belonging 
to the said messuage, and then affixed 
thereto, and of aira belonging to the 
said (phiintlff ) as landlord -of the said 
messuage, and as parcel thereof, and 
being of the value of 10^, and wrong- 
fully and unjnstiy carried away, and 
caused to be carried avray the same, 
and converted and disposed thereof to 
his own use, whereby ^fcc." If the 
action be for permissive waste, the 
declaration is then conceived in some 
such form as this, *' wrongfully and 
injuriously permitted and suffered the 
said messuages or dwelling-houses, 
stables, bams, and ont-houses, to be 
prostrate, ruinoun, fallen down, and 
in great decay, in the timber, doors, 
wainscots, windows, window shutters, 
floors, tiling, joists, beams, and rafters 
thereof, tor want of needful and ne- 
cessary repairing thereof" &c. If the 
action be for waste committed in trees 
or wood, the manner of assigning tha 
waste may be in this form, *' wrong- 
fully &c. rooted up, pulled up, felled, 
cut up, prostrated, and destroyed, di- 
vers timber trees, and a large quantity 
of boslies, to wit, !M0 (a sufficient 
number) oak trees, 600 ash trees, dOO 
elm trees, and 500 other trees, and 50 
cart loads of bushes of the said (plaia* 
tiff) of the value of lOOOi. then grow- 
lag aad being in and upon the said 
premises, and carried awi^ the 
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seiied of the rereraon, aftenranb by his wS in wridng de- 
Tised it to the plaintiff Cole, and died, whereby the plaintiff 
was seised of the rerersion: and being so srised, and the de- 
fendant Greene bein^^ possessed of the said messuage with die 
appurtenances for the term aforesaid, the said Greeme * USA 
make waste, sale, and destruction, in the houses of the ssid 
messuaee, that is to sav, by prostrating a brewhouae parcel of 
the said messuage rf die price rf 1000/. and taking away and 
seDmg the timl^ and roof thereof;" and so assigned se- 
veral other wastes to die disinheriting of the ]daintbB^ ^ anl 
against the form of die proviaon in such case made aiid pRh 
vUed " &c To which the defendant pleaded no trasfe ■■*> 
and thereupon issue was joined ; '* whereupon according to die 
custom of the said city it is commanded by the sud court here 
to the beadle of the ward rf Cripplegate without, to the beade 
of the ward of Aldersgate, to the beadle rf the ward of Fa- 
ringdon without, and die beadle of the ward of Bishop^gat!,^ 
being the four wards next adjoining to the said houses, thst 

Eof die said beadles separately do return and summon sk 
and lawful men of each waid of die said wards to be 
in court at die next hustings &c. to try the said issae 
joined between the parties ftc" And at the return of die 
said precept each of the said beadles returned die names of 
six jurors, none of whom came &c. whereupon a ditirimmm 
was awarded asainst them, returnable at another dav; ana in 
the mean time tet die said jury view die place wasted &c. anl 
at the retom of the said precept die beadles returned die 
precipe served ; and the jury appeared (but it was not re- 
turned that they had viewed the place wasted) and diereupoo 
twelve of the said jury being sworn to try die issue ** uj 
upon their oath that the said defendant did waste, sde, and 
destruction, on the houses of the said messuage, to wit, lij 
prostrating a brewhouse, parcel of the said messuage of die 
price of lOO/.** and in like manner they found several odier 
particular wastes to the value of S002. in the whole ; but th^ 
did not find any particular sale; and they assessed costs for die 
plaintiff to 12c/. And because in the beginning die juiysaU 



tnd eon? erted and disposed thereof to down, {mlled to pieces, piiMftstsg 

his own Of e, and wrongfolly Ac. lop- moiled tnd destroyed, the Mge^ mi 

ped,topped»nndshro«ded, and canted Mees, to wit, iOO perches or *• 

and procured to be dec. di? rrs otlier hedges, and 100 pcrchca of the frfu^ 

maiden trees, to wit, 40 oaks, 40 of the said (plaintiff) of and bi' 

a«he«, 40 elms, and 40 other trees of to the said preniiRS, and the 

the said (plaintiff) of the valne of tboms, and wood, thereof coa 

1001., tliere then standing, ^winf, and wit, ftOcart loads of baahcfy flOoit 

l>eio|c> and look and carried awvy the loads of thorns, and fO tmtt loads df 

wood thereof coming, whereliy dec." Woodof the said (plaintiff) cf the 



If the waste be ia destroying the of tOt, took and carried awiy, 

hedges, then the tangna«e of the de- converted and disposed tlierMf ta Ui 

elaration is generally this, <' wrong- own nse dee." 
Mly and myoicly broke down, polled 
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that the defendant ** did make wtuie, sate, and deitruclion^* 
but did not afterwards find any particular sale, and also be- 
cause they assessed costs of suit wnere none ought to be reco- 
vered, after several continuances, ** because it appears to the 
court here that the said verdict given in this cause ought to 
be quashed, and is bad and erroneous, therefore the said 
verdict by the judgment of the said court is quashed, where- 
upon at the prayer of the said Henry Greene, the beadles of 
four wards or the said city are commanded, to wit, the beadle 
of the said ward of Cripplegate without, the beadle of the 
said ward of Aldersgate, the beadle of the ward of Bassishaw, 
and the beadle of the ward of Coleman Street, that every of 
them separately return and summon six good and lawful men 
of every ward of those wards to try the said issue &c. and 
these last four wards were not said in the record to be the 
four wards next adjoining to the place wasted, though in truth 
thev were so; and the wards of Cripplegate without, and 
AJpersgate, were two wards next adjoinuig, and so it appeared 
on the record. And on the return of this precipe a distringas 
was awarded returnable at another court, ** and in the mean 
time let the jury have a view of the place wasted f * at which 
court the beadles returned their precept served, and also re- 
turned that the jury had viewed the place wasted, and there- 
upon the last jury being sworn to try the issue found a, general 
verdict for the defendant, that there was no waste made; upon 
which the plaintiff Cole sued out a special commission of errors 
in London according to the custom directed to several judges ; 
but the defendant, perceiving that Cole the plaintiff prosecuted 
such commission, would not pray his judgment of acquittal on 
the last verdict, whereupon tne plaintiff i^ole prayed judgment 
to be given against himself, so that he might proceed to im- 
peach the judgment on the said commission of errors. And Whentbejary 
the question was if the court ourfit to give judgment in this J^JJ J^fo^j^^ 
case at the prayer of the plaintiff, or not ; and upon advice it defendant, 
was ruled that the court ought to give judgment at the prayer judgment may 
of the plaintiff, for otherwise the plaintiff would be deprived ^„«^j''^''' 
of his remedy by writ of error to redress his grievance by tlie pnyer of th« 
judffment, admitting it was erroneous ; wherefore at the praver pUuutiff. 
of Uie plaintiff judgment was given for the defendant, '' that 
ibe plaintiff take nothing by his writ, but be in mercy for his 
fdse daim, and that the said defendant go thereof witiiout 
day** ftc. See Dyer, 194 b. for giving judgment at the praver 
of the other side. And upon this the plaintiff Cofe proceeded 
on the commission of errors, and the judges commissioners sent 
to the mayor and sheriffs for the reconl in the hustings, to 
UfAug it before them at Guildhall on a day appointed ; and 
thereupon a question was stirred, whether the finst verdict, 
vrhidi was quashed as aforesaid, ought to be certified in the 
record, or ought to be wholly omitted out of it. And after- 
wards upon advice it was certified, for the verdict was nut set 
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aside because the jury found against eyidenoe, or for any 
undue practice or misconduct of the parties, tmt only for its 
insufficiency in point of law, which the court had adjudged on 
the verdict as it appeared before them on record ; and there- 
fore it ought to be certified as parcel of the record^ and so 
it was (a). 

And upon this record so certified, divers points were i^ 
solved by the judges commissioners, namely, Moreton^ RabiB' 
fordf Turner, Hale, chief baron, and Vaughan^ ^ chief jn>tioe 
of the common bench, who delivered their opinions leruifiM 
in Michaelmas term, in the 21st of the king that now is: to 
wit: 1. That the waste was well maintainable in Londim, for 
it was an action time out of memory; and though the statole 



(a) Bat nowt wben a new trial U new tewrt could not be awarded ate 

inwitedi no notice whatever is taken a dUtrimgoM or haJbeug etrporo, anil Ihi 

in the plea roll of the verdict, but, ttalute 7 & S W. 3. c. 3«. empowmd 

after the award of efairtf, the eotry is the plaintiff to sue oat m new wnkt^ 

this : '* Afterwards the process being and therefore in ease the jury appwrt 

continued between the parties afore* at the assises and gave a verdict, 

said of the plea aforesaid by the Jory which was afterwards set aside and a 

being respited between them (or in new trial granted, if tlie award ef Ihs 

the K. B. before onr lord the king at ditMwgoB or kmbem c w pwa bad 

Westminster) until fifteen days of entered on the plea-roll, there 

Easter thence next ensuing, unless the have been no award of a new 

Justices &c." and then follows the as the law stood before tlmt atalate; 

▼eHict returned npon tbefoslec: As therefore the award of the tfisMvoi 

ify for instance, in a country cause, or htJbeuM c^rpmrm was never cnlend 

the veidrt is returnable in Trinity on the plea roll. In the mH prima nM^ 

term, and the dUtriwg9* or habetu ear- after the award of the erittrir, a BfV 

pora on the morrow of All Sonis, with placitm is entered, as well in the Cm^ 

the usual clause of atsi prhu in it, and mon Fleas as in the King's Beoeh, if 

m verdict is given at the assises, which the term in which the cause is to ha 

is afterwards set aside and a new trial tried again, if in term, or preeedlif 

granted ; there is no necessity to con- the second trial, if tried in the fnai> 

tione in the plea roll the oenire from tion. A new placUm is added in ordar 

Trinity to the term preceding the se- to satiety the judge who tries Ihs 

cond trial by a riceconu$ turn miMtt cause that it has b^n regnlarly eanli- 

^rere, but the entry of the pof<«a eon" nucd, and that he has therefbra m 

timMo itroeeuUf as it is called, is im- authority to try it. The retnra ef the 

mediately after the award of the first juraia must of course be altered; bat 

venire returnable in Trinity term as it is not necessary that tlie atsi 



before mentioned. And the reason record should l>e re-eagroaaed, aalas 

seems to be because the statute of the potiea has been indorsed npoa it, 

S^ H. 8. c. 30, having cured a discon- though it must be passed again, aad 

tinoance after verdict, it was no longer a new venire and dis#riaga«, or Mmi 

material to continue the jury process emrparm, must be seed oat. Gilh. K. 

from term to term down to the issuing C. B. 80, 8t. Tidd's Prac. R. B.8i7, 

of the dieiringait or hmbeae corpora, 818. In die niri priue roll in dn 

Gilb. H. C. B. 8V, Sd edit. The etperd King's Bench a new pheiim is ahmyi 

of the dtMtrinKatf or hnbem corpora^ entered after the award of the csaire, 

was never entered on the plea roll, tliough the parties go to the trial the 

for if the parties had not gone to trial, same term in which issue is joined ; 

it would have been necessary to have bat in the Common Fleas a seeoa< 

awarded an aliae and plmriet dUtringne^ pUcUn is not entered in the wist prtm 

or kubeta eorftora, which would have roll, unless on the death or diaage if 

obliged the jury to have come up in a chief justice, or it lie an old record, 

terms, and also in such as were not Oilb. H. C. B. 81. 
issoable. Ibid. 79. And besides, a 
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of Gloucester c 5. gives treble damages, and in some cases 
gives them in an action of waste where none was before, yet 
no jurisdiction is taken away by the statute, and therefore the 
court that had jurisdiction before the statute to hold plea of 
waste shall have it now, as well in those cases where an action 
of waste is given by the statute, as in other cases at common 
law; see 8 H. 6. 34(a), that this action does not lie in ancient 
demesne, because they, on default on the grand distress, can- 
not make a writ to the sheriff to inquire of the waste as the 
■tatute appoints. See 7 H. 6. 35. (&) where in the end of the 
case it is said that it does not lie in London; but Lord Coke 
ID 8 Jmtt. 299, says that an action of waste lies in London by 
custom (c). 2. That though the view was not returned on the 
process by which the first jury appeared and were sworn and 
tried the issue, yet it was good enough, because though the 
jury ought to have a view, yet it is not necessary for the officer 
to return it; but the court at the trial ought to examine the 
matter whether the jury had a view or not, for on the trial six Tliongh the 
jurors at least ought to have a view, or otherwise the jury J'!"^ have a 
should not be taken, 9 H. 6. 65 b.; and in 24 E. 3. 26. a day cir^^ ^'^'t 
of continuance was given, because the jury had not a view, retam it, bat 
and ^' in the mean time let them have a view &c. :" and in ^ ^?Y^ •^ 
flssise a view of the jury is requisite, but it is never returned, {o^examiDe 
fat perhaps the sheriff or the officer does not know whether whether the 
the jurors have had a view or not ; for the words of the writ J".i7 ^d a 
are " and in the mean time let the jury have a view &c." ^'®^' 
and not, " and in the mean time you cause them to have a 
▼lew;'* so that the jury may view the place wasted when the 
officer is not present, and therefore the officer is not bound to 
retnm a view, but it ought to be examined at the trial ; and 
the paity may make his challenge to the jury for this cause, if 
m, of them at least have not had a view ; and if the officer has 
returned that they had a view, vet if at the trial it appears on 
examination that they have not nad a view, the return will be 
to no purpose; and will not conclude any of the parties plain- 
tiff or deiendant: wherefore they resolved that the return was 
good enough without returning a view, which was not necessary 
to be returned, though it was necessary that the jury should 
Iiave it. 3. They resolved that the first verdict was sufficient 
and good in law, on which the court of hustings ought to have 
given judgment for the plaintiff without quashmg it and award- 
ing a new venire f for the words, ''waste, sale, and destruction,'* 
are only the title of the verdict, and not the substance of it. The finding 
and the finding of particular wastes is the substance of the ^^ '^'^^l^^if ^ 
verdict ; and therefore if the title of the verdict contain more ]|![|b8Uince of 

_____^^__^___^_^__^^^___^^^ the verdict in 

waste. 



f«) Bro. Ancient Demeine, SO. London by the statute; yet note, they 

[6) Ibid. can bring an action of waste in their 

(c) So in Bro. WuiUtj SO, it is said, baitings by their castom." 
** that there is no action of waste in 
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iluui U tbund by the verdict, it is but surplusage, which will 
HOC hurt the verdict which is perfect in itself; for if the jury 
.I...NL |)^j on^ found that the defendant ''made waste, sale, and de- 
..: i -^ : !iic ^truction,** and had not found the particulars of the waste, the 
«. I :v, . liKi. verdict had been bad and insuflScient; therefore it appears, 
vyis. ')k >o. that the finding the particular wastes, being the special matter, 
lu I :. ^J. j^ ^jj^ substance of the verdict, and then 3ie false titling of it 
in a nlace not material, will not make the verdict, which is weD 
founa in substance, vicious. Also the sale is not material of 
itself, as appears in Easter, 29 £dw.3. 33 a. (a) where a writ 
of waste was brought for a chamber abated and sold, and the 
tenant pleaded that at the time of the lease it was too feeble, 
therefore it feD by tempest, and traversed that he abated it, 
and it was held a good answer, though he did not answer the 
sale; and to the same effect is Longo Quinto Edw. 4. 100b.: 
and therefore they resolved that the first verdict was good and 
sufficient for the court of hustings to have proceeded to judg- 
ment without trying the matter de novo. 4. They resolved that 
the last verdict and the judgment given upon it was erroneous 
for two causes ; one, because the last venire was awarded at 
the prayer of the defendant to beadles of four wards which an 
not said to be the next wards to the place wasted ; and it ap- 
pears before in the record, that all tne first four wards, out 
of which the first jury came to try the issue at first, were the 
four next wards to the place wasted ; but two of the last four 
wards do not appear to be so ; and therefore this was a trial 
not according to the custom : the other cause is, because the 
coiurt of hustings quashed the fii-st verdict where it was suffi« 
cient, and they ought to have given judgment upon it, and 
The commis- therefore they erred in their judgment. 5. They resolved that 
no"oiHv°"o re- ^^® judges commissioners ought not only to reverse the judg- 
Ycrsetiiejndg- nient in the hustings t^ven for the defendant by whica the 
ment, bat also plaintiff was barred, and so restored the plaintiff to his actioo, 
jndffmemM '^^^ ought also to give such judgment on the record before 

the conrt of them, as the court of hustings ought to have done, namelv, 
hasiings ofixht that the plaintiff shall recover the place wasted, and his treUe 
tokavedoue. damages, on the first verdict; and although Dyer{b) was 
cited, that where a writ of fSedse judgment is brought on a 
judgment in a plea of land in ancient demesne where the de* 
mandant is barred by it, though the judgment be erroneous, 
yet the demandant shall only be restored to his action, and 
shall not have judgment to recover seisin of the land ; for theiv 
as the book says, a record will be of lands in ancient demesne 
out of the court of ancient demesne, which ought not to be, 
as it was urged ; yet it was answered by the judges, that the 
commission to examine errors directed to them was a commis- 
sion adapted 4nd accommodated for the city of Londop, fund 



(«) ritx. Waste, lis. (4) S9S6. pL 13. 



commands and authorizes them to mske/uU and tpeedy jvatiem- 
to the parties, which they do not make unless they give judg- 
ment for the plaintiff as well as reverse the judgment given 
against him, it appearing to them on the record that the court 
of liustingg ought to liave given such judgment for him, al- 
though they have given judgment against htm; and as the 
ease now is, if the judges will not give judgment for the plain- 
tift', the court of hustings cannot, and so there will he a failure 
of right. And therefore they held that where a writ in a real 
action is abated by judgment in the common bench, and on a 
writ of error this judgment is reversed in the King's Bench, 
now (he court of King's Bench will proceed on the original 
■writ, and give such judgment as the Common Bencli ought to 
have given, if they had not given judgment to abate the writ, 
as appears in 4 Inst. 72. So where a special verdict was found 
in an ejectment in the King's Bench in lieland, and the court 
there gave judgment thereon for the defendant, if a writ of 
error be brought upon it, the court of King's Bench here will 
not only revei'se the judgment given in Ireland, but also will 
rive such judgment as the King's Bench in Ireland ought to 
nave given, namely, that the plaintiff shall recover his term, 
and his costs and damages; and so it was dune in the case of 
Mulearry and others v. Eyres and others, Cro. Car. 51 1. And 
ftho there is a case where a writ which was abated in Wales 
was adjudged good, and the parties pleaded thereto in the 
King's Bench; see for this I Roll. Abr. Hi (D), pi. 2. Cro. 
Car. .509, Ceely v. Hoskiim, S. C. wherefore they concluded 
that the plaintin should have judgment to recover on the first 
verdict, (j. And lastly they resoTvfd, that judgment should 
be entered for tlie plaintiff for the place wasted and treble 
damages, " no regard being had" to the costs of suit taxed by No cn«ii te- 
tbejury, for no costs of suit are recoverable in this action; ^"^%* " '" 
and whereas it was objected, that the plaintiff in the hustings ir Uir jnr; 
ought to have released the costs, and because he had not done i"" ''•"■" 
BO, the court did not err in not giving judgment for him on the "^'jrc""^. 
first verdict, it was answered that the court ex officio ought to mWe. iiie conn 
have given judgment at the prayer of the party, " no regard "i^-i' 
being had " to the costs, when it appears to them judicially that ^eJ,'**. „,,.„ 
the plaintiff ought not to have recovered them(a), Aabita mjwfiii'* 

to I he raiu. 
And after the judges commissioners had delivered their opi- Z^^^ jadtS^ 
nions seriatim as aforesaid, they gave judgment, that all the aiiy ih>t tlie 
proceedings had and made in the said cause for the said se- pUin'iff' '• not 

* ° Biillllnl la 
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(a) By the ■talnU 8 & 9W. 3. c. 11. sliall likewiie recover hit Mils of f 

•. 3. it IS enacled, that in nil action) and If the phintifT ihali become [ 

of watte, vrhereia the single *aliie or mil, or snlfer a discontin nance, i 

daiDBfe found by tbe jury >hall Dot verdict shall pass agalnal bim, 

exceed the snm of twenty noblei, the defendant ihall recover hit coals, 

plainlilf obtaining judgment after ptra bare eiecution for the jamc. 
pleaded or demurrer jmned therein, 
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eond trial after the aaid fint Teidictp and also tbe said second 
▼erdicty and the judgment given thereupon as aforesud, be 
lerersedy annulled, and altogether held for nothing, and that 
the said William (namely, the plaintiff in the hustings ) do le- 
cover seisin against the said JUemrp ( namely, Greene the de- 
£nid«it ) of the said places wasted, by the view of the jurors of 
the said first inquisition, and his said damages on occasion of 
die said waste abore found trebled according to the form in 
the statute &c. which said trebled dama«a amount in tbe 
whole to GOOLf and the said Hemry thereof in mercy &c« and 
likewise the said William Cole in mercy for his false claim 
against the said Henry for the residue of the said waste 
whereof the said Henry was acquitted by the said jury first 
impanelled, and as to the said residue of the said waste, let 
the said Henry go thereof without day &c. 

Upon which judgment the said defendant Greene brought 
a writ of error in parliament, and assigned for error in fiict, 
that the said first four wards out of which the first iury was 
impanelled were not the four wards next adioininff to the place 
wasted, but that the four wmds out of which the List jury were 
impanelled were the four wards next adjoining to the nlaee 
wasted, and because the custom of the city in the trial was 
not pursued, he said it was error; to which the said Cole the 
defendant in parliament pleaded in nullo est erratum; and it 
was said that the defendant in the hustings might have chal- 
lenged the array if they were not returned cmt of the next 
wards, but he not having challenged the array then, cannot 
assign it for error now : to which it was answeral, that there 
was no fault in tbe ofiicer for which the defendant might have 
challenged the array, but it was the erroneous act of the court 
to award a venire to officers of wrong wards ; as in an action 
where the venue on issue joined arises in Dale in the hundred 
of Dale, and the court awards a venire facias de vieimeto de 
Sale in the hundred of Sale, now on the trial, if the hundredors 
of Sale appear, though there are no hundredors of Dale, the 
party cannot challenge for default of hundredors, because tbe 
officer has returned hundredors accordinff to the writ of venire^ 
although it was wrongly awarded ; and uerefore in such case 
it was error in the court to award such process of which the 
party cannot take advantage on the trial, but is to be aided by 
ass i gn in g it for error, so here ; and of such opinion was WyUs 
justice of the Common' Bench strondy. But afterwards it was 
resolved by the greater part of all the justices and barons, that 
though it was a wrong venire^ yet it was aided by the statute 
of jeo&ils 31 Jac L c 13. for two of the said wards appear 
to be next to the place wasted, and so the venue was mis- 
awarded only in part ; wherefore by their opinions the judg* 
ment was affirmed before the lorda in parliament afker the era 
of this temu 
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From this it is observable^ that the said statute extends to 
inferior courts^ and is not restrained to the courts of Westmin- 
ster, and that an action of waste, though treble damages are 
xecoYered in it, is not such an action penal as is excepted out 
of the said act of 21 Jac. 1. for it is provided that the statute 
shall not extend to any action on any penal statute; therefore 
it seems that this action is not founded on a penal statute 
within the intent of the proviso of the said statute of jeofiEuls, 
although the statute of uloncester, c. 5. gives trebfe damages 
in this action. 

But it seems to me doubtful, whether this case be aided by 
the statute of 21 Jac 1. or not; for the statute intends only 
to aid those proceedings which were at common law, where 
the venue was mistaken in part by the award of the court ; but 
when an issue is not to be tried by a jury (He vicineio of the 
place where the issue arises according to the common law, but 
18 to be tried by a jury of four wards adjoining according to 
a special custom, which would be erroneous at common law 
(the venire not being awarded de vicineto) unless it was sup- 
ported by a special custom, there, when the custom, which 
takes away the common law, is not pursued, it seems the sta- 
tute does not extend to aid it But it was adjudged as 
above &c. 

This case concerned one Forth an alderman of London, 
who had taken a lease firom Greene^ and had pulled down a 
brewhouse and built a number of small tenements in lieu 
thereof (a) for which Cole brought this action. 



(s) In the report of this case in or arable or |W8tiire into wood, or 
iLf^. a09. it is said, that bj the stnb np or cut wood, and convert it 
Mldtnf of the new honses, the rent into pasture, arable, or meadow ; or 
wui improved ftom ItOI. to SOOL if be convert meadow into an orchard, 
••venr ; and the jury on the second it is waste. Dy. S7 a. Co* Litt. 53 ft. 
tml, on account of thU improvement, t Roll. Abr. 814, pi. 1. 6. 815, pi. 8* 
fomd a verdict for the defendant by S Leon. 174. For It is generally tme 
Hkft direction of IFyltfe the recorder; that the lessee has no power to cbaose 
■ad afterwards a bill was filed in the nature of the thing demised. But 
Chancery for an injunction, to be re- he may stab up thorns, bushes, ftine, 
lieved mm tliis judgment because the and the like, growing in any meadow, 
idleged waste was a melioration of the arable, or pasture ; for that is good 
estate; and BrU^maa, lord keeper, hnsbandrT, and the famd is Improved 
directed an issue to be tried at the bar by it, and the common law gives such 
df Uie court of Ring's Bench, wbe- thincs to the tenant for fheL Dy. Sf a. 
ther It was waste or not ; and npon And if meadow he sometimes arable^ 
Ihe trial, lleie being then chief justice, and sometlaMS meadow, and some- 
it was resolved to be waste notwith- times pasture, Uie plowing of it Is no 
standing the improvement, because waste. S Roll. Abr. 815. So if the 
the sathre of the thing and of the tenant pulls down a house, and r^ 
evidence was altered; and the jury builds another not so long and wide 
gave a verdict accordingly. Ibid. 911. as the other, it is waste, t Roll. Abr. 
1 Mied. 94, Cole e. Forth. 815, pi. 17. So if he rebuilds it more 

Upon the same principle, if a teoant hui^ than it was before, it to waate^ 

eoBfort ancient meadow into arable^ for it will be a greater charge to tbt 
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Ai to who shall pay the expense of party walls reboHl uiidor 

the authority of the Bufldiiig Act. 

CoLLiHs V. Wilson (6).-^£aster Term, 18S8. 
Owner of improved rent under BuHding AcL .. . 

The defendant took land on a buildui^ liease from omT 
N., at the yearly rent of 51. Suhsequentfy he let af 
part of the ground to one G., at 80/. a-^ar i — ^HeU,' 
that he was Uierefbre the owner of the tmprovcd retft 
under the Act^ and as such liable to contribudoii' 16 
a party-wally used in the erection of a house on MA* 
land by G. Sembk — that the notice required by the 
41st section of the Act, does not apply to the era^ 
tion of a new building, but only to toe renewal of ia* 
old party-wall. 



wall. 



party* 



: rfi 



The first count of the declaration stated, That, after ilie 
making of a certain Act of Parliament, made and pasved i» 

lessor to repair it Ibid. pL IS. It Bat whera the hoiise wmt aqcofncd. 

is a qoestioD whether it is waste to at the comiiieii6eiiient of the leasf, it 

haild a new honte. KeRw. SS h. Hob. is IM Waate W tht tenint ta daMr il 

t54. 9 Roll. Abr. Sid, pLtS. Co.Utt to 4aaqr» : willKMit pniUiia it daara^ 

55 0. 11 Mod. 7. Co. litt. 53 a. . Ow..9|^ 93» Qlofsr r^: 

Waste is either volantsry, or per- Pipe. So K is no waste» for tlie te- 

missive, Co. Lilt* 59 a. If the lessee aaat to reaiove famaces; capipcTs, ar 

palls down the houses demised, or any other atensils of trade* or nmrMr* 

part of them, as the windows, doors^ chimnies, thongh fixed to the freehold, 

shutters, fixtures, floorn, or the like; 1 Salk. 368, Poole's case, l Atk.,477, 

or cats down the firuit trees in a itarden £x parte Quincy. 1 P. Wottt 94j ft^- 

or orchard ; or if lessee for life or «• Rehow. 3 Atk. 13^ Iiawtoav. Law* 

years speas new mines in the Und dr- ton. 1 H. Black. 9>9t Lawtoo «• Sal? 

misedy where no mention Is made in mon, note (a). But sea Elwes a* 

the lease of mines, Co. Utt. 53 4. Maw, 3 East, 38. So If ksoe^ Ib^' 

5 Rep. It, Hannders's case, f Mod. lifis or years diga for metal, OMdi aad 

193^ Astry a. BaUard: or digs for 0e like, in mines tha^ were-apca^C, 

gravel, lime, clay, brick, earth, stone, the time of the lease, where there b^ 

/kc* In pits not open, Co. Litt. 53 A. noeaeepUoB of mines. It is no Waste.' 

or cau down timber^ either aak^ ash Co. Lkt. 5Sm. Hb. 5 Rc^. tt m: 

or elm, which are naiversally tbnber ; Saanders'k case. 3 RplL Abe %Uh 9^ 

or such trees as are timber by the 3i. So if a man has mpies hid witma 

custom of the eoantry where they fait had. and leases his bnd, «ad at 

grow, each as beech, and tba like; aitem lieraia, it is nawastelor Iha: 

or changes the nature of the thing lassaa to open ■ pita lyid digfarfham.^ 



ciemised, as has been already men- 5 Rep. Itja. Saunders's ease. Bat ft 

tioned— these acts amount to volun* is otbeirwise when the mines are as^ 

taiy waste. But If the Icmae aiffers mnlad dy naov. Hob. SSi^ JyairA^ 

the booses demised to fall into dean Dar^r a. AsRwitb. And, .|f , ia flifi 

for want of necessary repairs, this u case of an eiipress juwit of minff, ibm^ 

permisshre waste, and Is equalff within ht opeA mines at Ae t Ima bf the Iclik^ 

the pravisioas of the statute of Olau* the Mssea caa onlgr idig In tin c^hf 

cosier, 6 Edw. J. e. 5. as aohntary asiaasi and not sink «ny paw pitf^r C«i^ 

WMte. is, Co, UtU 53 a. See l Bos. Lil^ ^b. f )loU. Abr. 8l6, pL 3S., . . 

A Pal. Keir Rep.^'e^i OfbMn-v. (a) See tfteTreailse, t^|{^^«^ 

Welles. lb) Law J ouni. vol. vi. pt. 10. p. lOr. 



the 14'tli year of the reign ofhia late Majesty King George 
the Third, intituled, "An Act for the further and better re- 
gulation of buildings and party-walls, nnd for the more effec- 
tiially preventing of mischiefs by fire, witliin the cities of London 
and Westminster, and the liberties thereof, and other the 
parishes, precincts, and places within the weekly bills of mor- 
tality, the parishes of St. Mary-le-bone, Faddington, St. Pan- 
eras, and St. Luke at Chelsea, in the county of Middlesex, 
and for indemnifying, under certain conditions, builders and 
other persons against the penalties to which they are or may 
be liable, for erecting buildings within the limits aforesaid, 
contrary to law," to wit, on &c. the plaintiff was lawfully poB- 
seesed of a certain piece or parcel of ground, situate within 
the weekly bills of mortality, to wit, in &c., and, at his own 
expence, had erected and built thereon a certain messuage or 
tenement, and bad erected and built a certain party-wall, parcel 
of the said messuage or tenement, ngreeably to the directions 
of the said Act of Parliament, and having so erected and built 
the said messuage or tenement, and the defendant then being 
the owner and occupier of a certain piece or parcel of ground^ 
situate within the weekly bills of mortality, to wit, in &c., and 
adjoining to the said messuage or tenement so erected and biult 
by the plaintiff', and abutting thereupon, he, the defendant, after- 
wards, to wit, on &c., did begin to erect and build, and did 
erect and build, and cause and procure to be erected and 
built, on the said last-mentioned piece or parcel of ground, a 
certain messuage or tenement of the same rate or class of 
building as the messuage or tenement first above-mentioned ; 
and did, for the purpose of erecting and buildine the same, 
cut into and make use of the said party-wall of the plaintifT, 
to wit, at &c. The plaintiff then averred, that at the time 
of the making use of the said party-wall, and cutting into the 
same by the defendant as aforesaid, the defendant was the 
owner of, and entitled to, the improved rent of the said ad- 
joining building, so erected and built as aforesaid, to wit, at &c. ; 
and that the plaintiff did, as soon after the cutting into and 
Wing the said party-wall by the defendant as aforesaid as con- 
miently might be, to wit, on &c., at &c. deliver, and cause 
I be delivered, to the defendant, a true account in writing of 
! number of rods in the said party-wall so cut into and 
ide use of by the defendant as aforesaid, for which the de- 
idant, as owner of such adjoining building as aforesaid, by 
rlue of the said Act of Parliament, was liable to pay to the 
Isintiff a large sum of money, to wit, the sum of 100/. (there 
(ring no deductions to be mode thereout for old materials or 
Nherwtse ), and did then and there demand payment thereof 
-ftom the defendant ; by reason whereof, and by force of the 
•aid Act of Parliament, he, the defendant, then and there 
became liable to pay to the plaintiff the said sum of 100/., 
.within twenty-one fUya next after Bii<^ demand thereof aa 
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aforesaid ; and bdng m> liable, he, the defendant* id consi- 
deration thereof afterwards, to wit, on &c., at &c., under- 
took, and then and there fidthfully promised the plaintiff to 
pay him the said sum of 100/. within twenty-one days next 
after such demand thereof as aforesaid. J3r0acA-^Moii-pay- 
ment within twenty-one days or since. 

The second count stated, that the defendant, afterwards, to 
wit, on &C., at &c., was indebted to the plaintiff in the further 
sum of 100^ for part of the expenses of building a oertun 
other party-wall, before then built, at the expense €i the 
phdntiff, agreeably to the directions of the said Act of Pir- 
uament, between a certain other messuage or dwelling-hoiise« 
situate and beinff within the weekly biUs of mortality, to irift, 
in &C., and certam other ground, there also situate, next to 
and adjoining the said last-mentioned party-wall; and wUch 
said last-mentioned party-wall had before then been cut inia 
and made use of by the defendant, who, before and at the 
time of cutting into and making use of the same, was Ae 
owner of, and a person entitled to, the improved rent of sui^ 
last-mentioned ground; and, being so inaebted, he, the de- 
fendant, undertook and promised the plaintiff to pay him die 
said sum of money last-mentioned, whenever afterwards he, 
the defendant, should be thereunto requested. 

The declaration also contained the usual money-countSf 
and an account stated. 

The defendant pleaded non-assumpsit. 

At the trial, before Lord Chief Justice Best, at West- 
minster, at the Sittings after last Trinity Term, the following 
facts appeared in evidence :-* 

Fartt of tiie The defendant held, on a building lease from the Marquis 

of Northampton^ a parcel of around in Spafields, at the yeariy 
rent of 5/. In the year 1820, he entered into an agreement 
with the plaintiff to grant him an under-lease of a part of 
such ground, for a term of ninety-six years, at the yearly rent 
of 90L The defendant also ei^tered into a like agreement widi 
one Gubbjff for a lease of anoH^ piece of ground adjoining 
to the phintiff's, on the same firms. The plaintiff built a 
house on the ffround aereed to be^ipmised to nim. The d^ 
fendant, as a builder, dso erected atother on the adjoining 
ffround for Grubby, using the partyWall of the plaintiff's 
bouse. On the Suth of September, 18^, (the house in ques- 
tion being then covered in^ the defenc^t sold to one Gao^ 
mn all his interest in the land demised tebhim by the Maronis 
of Northampton^ which he conveyed to hwbj ^ lease of ttiit 
.dAt^ redting tlie agreements with the plainlff And with Gwktft 
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and GoodwtM afterwartU granted leaaet to them in purauamSe 
of these agreements. Tne plaintifFj on hu wall being used, 
caused it to be surveyed, and an account to be taken of the 
number of rods contained in it, in accordance to the direction 
of the 41st section of the Building Act, 14 Geo. S. c 78(a). 



(a) 



[a) Section from the original Act ;«- tionad ; (that is to iay% hi reipect «f 
And be it further enacted by the every ftnch party-wall to anr houae 
aathority aforesaid, that the person or building wherennto, at the time 
or persons at whose expense any party- of bailding the same, no otiier house 
waUor partv-arch shall be bnilt agree- or building was adjoinfaig, so soon 
aUy to the directions of this Act, shall as such party-wall shall be first cut 
berdmborsed by the owner or owners into or made nse of; and in respect 
who shall he entitled to the improved of every snch party-wall or party- 
rest of the adjoining building or arch as shall be boilt against or ad- 
gimmd, and who shall at any time joining to any other house or building, 
make use of such party-wall or perty- so soon as snch party-vrall or party* 
Mch, a part of the expense of onild- arch shall be eompietely boilt and 
ing the same, in the proportion after finished t and in respect of such last- 
asentloned, (that is to say) ; if the ad- mentioned party-wall or party-arch. 
Joining bnilding then erected or after- the owner or occupier of snch adjoin- 
vrards to be erected be of the same iiijg honse or boilaing shall, tocelher 
rate or class of building as, or superior with such proportional part of the ez- 
to, the building belonging to the per- pense of Bnilding such party-wall or 
son or persons at whose expense the party-arch, also pay a like proportional 
aaid party-wall was bnllt, then the part of all other expenses which shall 
owner or occupier of such adjoining be necessary to the pulling down the 
building or ground bhall pav one old party-wall, or timber or wood par- 
moiety of the expetice of building so tition, and the whole of all the rea- 
macb of the said party- wall or party- sonable expenses of shoring np snch 
arch as such owner or occupier shall adjoining honse or building, and of 
make nse of j and if the adjoining removing any goods, furniture, or 
bnilding then erected or afterwards to other things, and of polling down any 
be erected be of an inferior rate or wainscot or partition, and also all 
elass of bnilding, then the owner or such costs, if any, as may have been 
occupier of such adjoining building or awarded by the sidd Court of Mayor 
gronnd shall pay a sum of money equal and Aldermen, or Court of Sessions 
to one moiety of the expense of bnild- as aforesaid ; but not any part of the 
ing a party-wall or party-arch of the expense of polling down and clearing 
thickness by this act required for the away any snch old part^-vrall or party- 
rate or class of bnilding whereof such arch or old partition, if any snch there 
MUoining building sliall be, and of the was : and it is hereby directed, that 
hrmht and breadth of so much of the the expense of building such party- 
lald party -wall or party-arch as such waller party-arch shall be estimated 
owner or occnpier shall make nse of; after the rate of seven pounds fifteen 
nod in the mean time and until snch shillings bv the rod for the new brick- 
nsoiety or other proportional part of woik, deducting thereout after the 
the expense of building such party- rate of twenty-eight shillings by the 
wait or party-arch be so paid, the sole rod for the materials (if anv) of so 
property of inch whole pisrty-wall or mnch of the old wall or arch as did 
party^«rch, and of the whole gronnd belong to such adioining building or 
whereon the said party- wall shall gronnd, and also after the rate of two- 
•tUMl, shaH be vested entirely in the pence by the cubical foot for the ma- 
peraon or persons at whose expense terlals (if an^) of so mnch of the old 
the nme shall be built : and snch timber partidon as did belong to snch 
■olety or otiier proportional part of adjoining building or ground t and 
the expense of bnilding such party- that within ten days after snch party- 
wall or perty-ereh shall be so paid to wall or party-arch shall be so built» or 
the person or persons at whose ex- so soon after as convenienUy may be, 
the same shall be bnilt, or in snch first builder or builders shall leavjk 



vrboni the property thereof shall be at soeh adjoining house or bnilding a 
▼ertcdy at the thaea hereinafter men* trseaeeoanttaiwrithigof theaaamer 



At, however, he did not then know on whom to call tSr I 
contribution, whether on the defendant or on Gabb^i e«A I 
of wliom disclaimed all liability, he did not deliver the ac- | 
count until June, 1826, wlien he caused the following notict 
and demand to be served on the defendant: — "* 

" In pursuance of a certain Act of Parliament, made aofl I 
passed in the Hth year of the reign of his late Majesty Kiw I 
George the Third, intituled, ' An Act for the further and I 
better regulation of buildings and party-walls, and for the mofV 1 
effectually preventing mischiefs by fire, within the cities of Lo^ I 
don and Westminster and the liberties thereof, and other tlRv 
parishes, precincts, and places within the weekly bills of (nit^l 
tality, the parishes of St. Mary-le-bone, Paddtngton, »St.Pmici*4 I 
and St. Luke at Chelsea, in the county of Middlesex, andferl 
indemnifying, under certain conditions, builders and ^^W| 

fiersons against the penalties to which they are or may M 1 
iable, for erecting buildings within the limits aforesaid, c^l^l 
trary to law,' I, James Colluis, of &c., do hereby demand^J 
you payment of the annexed account, being an acciiunt 
moiety of the expense of building a certain pnTty-wall, 
by me or by my order, and at my espense, and being pa« 
the messuage or dwelling-house now occnpied by lo*, ritn 
and being at &c., and which said partj--walt has been cUt-ll 
and made use of by you, by your building against the •. 







of rods ID siicli parly 
arcU ri>r wliich iLe ownur or «wiien 
of iucli adjoiniiig buLldiiig or gtuimd 
■lialt br liable to pay, and of ihe 
dejDctioD wblcli lacta otrner or nwn- 
PTS sliall be eotitlrd to make tberc- 
uut on account of inch maleriali, and 
also an account of inch other c^tpenses 
and coat* anaroreuid; wli«'fni>on <I 
(ball be lawful for the tenant ar occu- 
pier of 9urh adjoininit building or 
ground lo pay uae moiety, or tucb 
proporliaDBi part a« aforesaid, lo ancli 
tini builder or builders for tlie lame, 
and alto for sliorin;: and tiippnrliUK 
tucb adjoiniDg buildini; as aforesaid, 
and for all such other expenses u are 
liereiubefurc directed to be paid by 
the owner or owners of socli adjoining 
building or ground, and lo deduct ilic 
same oiilof tbe rent wliieli sbHll lie. 
con>c due from liitn nr licr to anch 
owner or owners, under wtinm he or 
■be holds iLe same respeclitely, nntil 
lir or she shftll be rrtnibulwd the <unc : 
and ia case the aame be not paid with- 
in twcnly-one days next sflrr demand 
thereof, then Die unie sball and may 
be recovered, toaelher wilb fall ciwix 
of suir, of %ui vaa^ iikI). owum or 



■™, bT a< 



of deSt DT'm 't 

ofrei^ord ait Wcstmiiistu, wbanfq, 
essoizn, protection, or wager of 
or inure than one impn-laiW«, Mii 
allowed : Aiid if tlie plaintiff or 
titf< in any siidi action abaJK I 
calendar months at tlie leaat b«(<ir( 
couinlrncemenl thereof, give 
in wriline lo the pemm *t. 
against whom Aucli action wyl 
to be brought, of his, her 
tention to bring tlie santc, 
aanieat his, hrr, ortbcif last al 
pUce of abode, and tlioll in 
notice specify Ibe sum for wliif 
to be broiiRhl', and also amin Q 
notice a bill of tlie jnat old In 
licolan of Ibe expense* and r 
with which the inlcuded drtepdafi 
drfendantB l« or are lo be 1^*1 
tbcn such pUintiff or plaiaU^, > 
alie, or lliey recover ll>e fall ai 
eified in lucb Duiice, shall alao n 
and be enlitled to double cost! td 
and diall have and be cnliMpd~t 
like remedies for recovery tbei 
arc uiiuatly giirn for coiu i 
cases of coMi at law. 
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meisiuige or dwelling-house a certain otli^r lnes8^age or dwd- 
fing-house, of die same rate or class of buildings. Dated &c.*' 

On the part of the defendant, it was contended, that Gubby 
•lone was liable to contribute, he being the owner of the 
house; and it was objected, that the account or notice required 
by the Act was not given in due time, the Statute directing it 
to be given within ten days after the building of the wall. 

His Lordship, however, was of opinion, that the defendant 
mint be considered tlie owner of the improved rent within the 
meaning of the Act ; and that, under the circumstances, the 
notice and account or estimate were given in due time. The Verdioc. 
jncy accordingly found for the plainti£ 

Mr. Serjeant Wilde, in the course of the succeeding Term, 
obtained a rule, calling on the plaintiff to shew cause why this 
▼erdict should not be set aside aiid a nonsuit entered, or a new 
trial had. 

■ Mr. Seneant Spanlde and Mr. Serjeant Starts then shewed 
onae. — ^llie liability under the Act attaches, when the party- 
wall is cut into and used, and to the party who so cuts into and 
oaea it. Here, the defendant had used and cnt into the wall 
before he disposed of his interest to Goodwm ; for die assign- 
ment was not made until after the house built by the defend- 
ant was roofed or covered in. The defendant, therefore, was 
the only person entitled to any rent at that time. In Songster 
yr,Biri/iead{a), it was held, that, if the lessee of a house at 
rack-rent nnder-Iet it at an advanced rent, he is liable to con- 
tribute to die expenses of building a party-wall under the Act. 
The cases oi SoutltaU y. Leadl^tter{b)i Peck v. Wood{c), 
uxABeardmarey.Fox{d\ are all to the same effect. In the 
first of these, Mr. Justice Ashhurst said, '' The legislature in- 
tended to throw this burthen on the lessees of building leases, 
by whom the value of the estates is considerably improved, 
and who afterwards make under-leases, reserving improved 
rents.** With respect to the objection as to the lateness of 
the notice and delivery of the account or estimate, it is 
entitled to no weight. None could, under the circumstances, 
have been ftimishcd within the time mentioned in the Act; for 
there was then no adjoining building. The account was fur- 
nished by the plaintiff as soon as he could conveniently or 
effectually do so. 

Mr. Serjeant Wilde, in support of tlie rule. — Before the 
liouse in question was built, Gubby was in possession of the 

(m) Bos. Se Pal. vol. i. p. .nos. (c) Term Rep. vol. t. p. 130. 

(4> Tefm Kep. vol. iii. p. 45S. (if) Tenn Rep. vol. vUi. p. «14. 

[ « ] 
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ground on which it Btood, under an equitable agreement, whidi 
was afterwards carried into effect by Goodwin i and the only 
interest which the defendant had in die premises was a smaU 
advance of ground-rent. An equitable Mreemen^ aecofding 
to the case of Taylor y. Read (a), is sufficient to charge the 
grantee. 

Though the notice in this case could not have been gi^tti 
within the time prescribed by the Act, inasmuch as the second 
house was not then built ; yet the plaintiff should have caused 
notice to be given within a reasonable time, or '' aa. aocm as 
conveniently might be '* after the building of the party-wall ; 
and here he did not give any notice until nearly nx yean 
after the liability had attached. 

By the Court. — Owing to the obscure warding of the A^, 
there was some doubt, at the trial, as to who was the uvigf 
chargeable as owner of the iviproved rent. We ^iiow^ boiT' 
ever, clearly think that the defendant was. It appeared )hit 
the defendant was the lessee of the land on whicn the houses 
in question were built. The plaintiff held a portion o£ the 
ground, at an advanced rent, under an agreement for a feavt 
to be granted by the defendant. Gubby also held theadjiu^i: 
ing ground in a similar manner, at a retot of SOI per annom. 
The defendant was, therefore, the owner of an improved rent^ 
and continued so until the 30th of September, 1820, when be 
assigned his interest to Goodwin ; but the plaintiff's wall had 
been used before the defendant so assigned his interest. It is 
difficult to discover what the meaning of the Act is ; but the 
most reasonable construction seems to be, that the osrDec.or 
occupier of land in the first instance is not chargeable ; but 
that when, by the building of houses on the land, he becomei 
entitled to a rent beyond that which the ground in its origbal 
state produced, he shall be charged in res]iect of anch ini- 
proved rent; and this liability attaches from the moment.^ 
party-wall is used or cut into. 



The obiection as to the notice is totally without 
Under all the circumstances, it appears to have been giv^ at 
soon as conveniently it could have been. Besides, the ton 
days* notice seems to apply to cases where old walls are taken 
down and new ones built, and not to new walb, where, at the 
time of building them, there is no adjoining house* 

Rule discharged. 

[ The Editor c^ the Law Journal^ in. whose work the fece-! 
going case is reported, says^ as a note to it, that die cor- 
rectness of this decision may admit of J^ome conddetation ; 



•^im 



(«) Taan^ vol. vi. p. 249. 



AfPBHDIX. CXf 

ibr it would sMDi, firom the words of the Act, drat tbe party 
tatended to be charged with the moiety of the expense of 
taUding a party-wall, is be who actually cuts into and nse»^ 
U, and not, as above is holden, the mere ^frounef-Iandlord, 
who, in fact, derives no benefit from it. The doctrine the 
Court here lays down cannot be easily reconciled with that 
to be found inP^e^v. JVood{a)f where it was determined 
that the owner of a graundreni was not chargeable ; and that 
ease is strictly m point with the present. All the other deci- 
iioM on the subject are cases concerning the owners of houses 
onl^. Here, it is clear that the plaintiff, when he brought his 
action, considered the defendant to be actually the owner of 
the house. Now, this he does not appear to have been proved 
to be ; but, on the contrary, the conveyance from the defend- 
ant to Goodwin, (which was ^ven in evidence }, expressly re- 
cite an affreement under which (xubby held the ground; and 
it appeared that that agreement was afterwards carried into 
^pflect by Goodwin, who executed a lease to Gubby in pursuanos 
mtteof. In coming to a decision, however, the Court consi- 
dei^ that the defendant's making a profit, or receiving an 
advance of rent for the ground, constituted him the owner of 
i^' improved rent within the meaning of the Act — a meaning 
^bablyj not contemplated by the legislature.] 



J- » 



Ko. XXXVin(i). 
Cap. XCVIL— Of Buildings (c). 

I 'VTe liave not read of anv act of parliament now in force 
V^fi^ a^^ainst the ezcesse of building, or touching the order oc 
&uui^ of building : but it is a wasUog evilly wbereimto some 
vrae qien are sulgect 

''But the common law doth prohibit any sulgect to build any 
castle, or house of strength imbattelled &c. without the lung'a 
fipenc^^ for the danger tbeit might enaue* 

. Tif ) Also the common law probibiteth the building of any 
^jcujlce to a common nusance, or to the nusance of any man ia 
U9 ^ouse, afi the stopping up of his light, or to any other pre* 
juidice or annoyance of him. jEdfficare in tuo froprtQ solo 
man Ecet, quoaaUeri noceat. 



uy 8m At TfwtiM, «lMp. Ui. Cart. fNirt I. lb. ICS. Ca|». Etchaetry, 

. ^FB9«r JLanI Cak^* lastitatotp &c 14 H. «. oa. 7, licence to tka 

Barlm.' p. tot, D. of Gloc. to Inbattel Gracnvfiob. 
^c) Sm the l«t part of tlie Instl- (tf ) U. 9. f. 54 ar »8. Lib, A. fo. 

tatci, sect, 1. fit. 5 c. Vet. Mmf. toi, drc. 

[H33 



CXYl AFPfilTDne. 

( a ) In Deuteronomy it b said, Cum ad^ieopetiM < doi 
novam, faeieg^b) mmrum tecti per eircuiium we effMUdwr 
guts in damo tua^ et sis reuSf labetite aliOf ei tn f/rmetpu 
ruente. 

( c ) I like well the counsel! to a nobleman, whoaoever gate 
it. Si vis (ait iUe) {edificare domum^ inthicai te necessiias, 
non voluptasf cupidiias dtdificandi adifieando mm totUtur; 
nimia el inordinata cupidiias mdiJSeandi expeetai adificii — 
diiionem^ turris eampletaf et area eeacuatur faehmi i 
hominem sapientem. 



■ »".• ■ . 



JE4ific9T9 dmmoB mmlUUf et pAtrtre urattM* •• j'«''' 

EU ad pamperiem umita kx« «tmu(<<). 

To bnild many houseft, and many to fiMd, 

To poverty that way tiotb readily lead. . , „.^:** 

. - .■■'■• ' 

Of these three it hath been truly said : Vestiwkp eanlfiei- 
orum, et adjficiarum luxuria (tgre cieitatis sunt i nd i fiia p et 
species prod$galitatis. : -. - 




(e) But by the common law, and general} custome of. 
realm, it was lawfiill for bishops, earls and barona to Iv^ 
churches, or chappells, within dieir sees: and hereof«K4lg 
John informed Pope Innocendus the Third, (naming onljrp 
honoris causa, the bishops and baronage of England, albaH 
this liberty extended to lul) with request that uit liberty ito 
the baronage might be confirmed. 



To these letters the Pope made this apswer, Quod i 
eonsuetudine regni Anglorum procedere regia sereuitus per 
suas literas intimavit, ut Uceat tarn episcopis^ quam comiUmih 
et baronibus eeclesias in feudo suo fundare, laicis guidem 
principibus id licere nuUatenus denegamus, dummodo diocesam 
episcopi eis suffragetur assensus, et per novam structurem^ 
veterum ecclesiarum justicia non ladatur {/)• Whereas the 
baronage had absolute liberty before, now the Pope addeth 
the consent of the bishop: but that addition bound nol| 
seeing it was against the liberty of the baronage warranted by 
the common law: and we would not hare rehearsed this epialK 
but that it is a proof what the generall custome of the reabi 
was concerning the building of churches by the baronage it 
England. And albeit they might build churches without tha 



U) Dnet. St. 8. (e) Vide the like io the Regiit. 561. 

. c Ir) Batdencnu;' this wai for Miftty Prohib. dedeciBnit teperatb. Epitt 

aoly. ■ . decret. Innocent. 3. 1. 10. pafe tflt. 

ic) Bemhard consiliom. (/) Tr. 20 E. 1. Rot. iS, in Banco^ 

.. (d) Caripides, translated by Sir Th. Rieh. de Jiifiiy*8 Gate, Ebonnn. 
Moore. 



AvniNDix. <txyu 



Kixig^h licence^ yet could they not erect a tpirituall politique 
h^y-.,to. continue in succession, and capable of endowment 
fvptbottt the king's licence ; but by the common law before the 
statutes of Mortmain, they miffht have indowed this spirituall 
once incorporated, perpeiuis futurU temporibusy without any 
U^mca&om the king or any other. 



1 •.■■'.■• 



^ -» And as the lav is in cases of devotion and religion, so it is 
.in 4Uises of charity : any man may erect and build a house for 
HU (^ hospital, school, working-house, or house of correction, or 
the like, without any licence, for that is but a preparation, and 
may be done as owner of the soyl ; but by the common law 
could not incorporate any of them without licence, but now 
he may, and indow them with liuids in certain cases, (6) by 
the statutes of 39 Elia. cap. 5. and 3 Car. ca. 1. as in the 
second part of the Institutes in the exposition of those statutes 
it appeareth. 

Concerning the building or erecting of ( c) tombs, sepulchers 
or monuments for the deceased, in church, chancell, common 
cl^ppell, or church-yard in convenient manner, it is lawfiill, 
f^ It is the last work of charity that can be done for the de- 
eHiuttd, who whiles he lived was a lively temple of the Holy 
CHmt ; with a reverend regard, and Chrisdan hope of a 
joyftdl resurrection. And the defacing of them is punishable 
by the common law as it appeareth in (d) the book of 9 E. 4. 
14 a. And so was it agreed by the whole Court, Mich. 10 Jac. 
in the Common Place, between Corven and Pym. And for the 
defacing thereof, they that build or erect the same shall have 
rae' action during their lives, ( as the Lady Wiche had in the 
eaae of 9 E. 4. ) and after their deceases, the heir of the de- 
eetjiaed shall have the action. But the building, or erecting of 
flie sepulchre, tomb, or other monument (&) ought not to be 
to the tiinderance of the celebration of divine service. And in 
that case of Corven it was resolved, that albeit the freehold 
of -the church be in the parson, yet if a lord of a manner, or 
sUy other, that hath an house within the town or parish, and 
lihat he, and all those whose estate he hath in tne mansion 
B^irte of the mannor or other house, hath had as seat in an 
ilAi of the church, for him and his family only, and have re- 

r^ it ut his proper charges, it shall be intended that some 
. his ancestors, or of the parties whose estate he hath, did 
btuld and erect diat ble for him and his iamily only ; and there- 



(fl) Lib. 10. fo. *27. Le case de Siit- (</) 9 P*. 4. U, thf La. Wiche's Case, 

toali UospitaU. See tbe Statute of wife of Sir Huffli Wicbe. Mich. 10 Ja. 

-99 Blix. eap. 4, whereby authority is in Cmumuni Banco, iiit'Corvea&Pyiu. 

p^ctt to javticen of peace to build and (e) Barth. Cabsaueiis, fo* 13. Con- 

ertct house» of Correction, &o. clii». V9. Atlv. datnr, Hi<|ai9 smui in 

(A) :¥) Elix. CHp. b. 3 Car. ca. i. aticpio loto proslts d«:icvit, sen abfit- 

{€) Tuoiba lumulus 8f|»uichiuiu. sit, etc. 



CJ^Wii Arrw»tx. 



fiM tf die MdfMiy fMUawivr t9 riiowi ttmt >■» flMi My 
•(ther dMK, lie tt^rlunrea niwhiWtinwf (««>^ k tNie 4iMlHr 
Desohved, thai if juay man Mh m hooee in liitoim'f»'|ii«fill« 
ii^ that he and those vbose estate he hsA in die houae, hatk 
liad 4»nie out of mind « certain f0w^ or iaat ^iaittM^oririMi 
maintained by him and tlieqn^ llie <)adiiiaiytcanii0t«auMiiVliiiaj 
( for prescription maketh certainty, the nioilicr of- ariohigBse) 
snl SbeAo6^ a piokibitien lieth J^gmst Umr ** (i)Aat<l4MW 
^bere b so pnessnptbo^ Aem^bo'imdiamrjibathiA-^llmwt^ 
«nd charge of sonls, nay« for cvoiding ^^entaitiicMi^ ^ \^ki 
ishnroh •or ahappeU» and idie tnare ^et «nd4iett«r aarflM iff 
Cfod» and plaw^ of dienv eofiordfoff to ^dr mdMii iMl 
Agrees, tidae order for the yhoJag « ehe par i i Mua asii !■<<■ 
church or chappcU |mblif]rite9 vhidi is jiwiiaate sid eeMMMM 
to the service of Ood* JSfota^ fimerall expenses a ecow li ug » 
the degree and qnslityof the deesMed^an'tobeiltcrtiwef 
the giKNis of the deeeaaed, before any debt otJMfj/^il^ani^ 
ever, for that is apm$ pium, or cioriiativwm^ ' >' '^ -ihiT.' 

Amongsl the people of Ahaighlgr Godt as ft 
tlie holy fadstary^ sepultnee vias eter kad iDgsM 
not onlv of hingSj^^ but of nllier men ; lu (tanieiiMI riMa#f 
j[ood M BaniUait wheal he bad exossed loHMf ioiriMk 
with ihe ting !te JmiBtiWm, he <H>ndudad, OMeris^ 
sefwus imu, ei aiorkr im fMtaU w^em^ eiJ^ptMmt JmtOP'Mfl^ 
ckrump&irkmeh'eimaiHB memf ^ke^{m) '^^ .fr> /^vni' 

•,■.■■■ ...■.■■. •■ ■ I'i* 

And abo the tnoraU lieadiens had bnading mmA ^mMj af g »rf 
aepulchersy 4Mr monuments in great j ie co es ^ y as it ^odimpipmit 
by the seven wonders of the worlds wihieh &r memoty^aaajplie 
exiMressed in these few verses: 

.-A 

5. TemjoWm indent Ephai vtrgo Diawa (mm* . ' * 

6. QtpHphei 9pUmii^ w m g t J«vti> */ i^i 
7, DenifMe ofmd Bkoim /p/airf«irt> rtafam PimH- ■ -■■ -, 

H<9c Btfiem ntmdifcf siira, viaior, habdm 

Besifles l9ie rdig^ous and Christian regard abovesaidy tl^ese 
monuments do serve for ibur good uses and ends, Plrst, £^ 
dence, and proof of descents^ and pedigrees. SecondJy, ip., 
time he tliat is there buried deceased. Thirdlyj, for exaniipl 
to follow the goody or to eschew the evOL Fburihiy, to ( ^ 
the living in mind of their end, for all the sons of Adam must 
die. Statutum est homimbus sefnel fieofi. 





(a) 8 H. 7. IS. S. per Hiiuey, ic- {h) SH.7. IS. 3. aec IS H. 7. ll 
cord. Pttsch. 10 Jac. in curia Com. per Honye. 
Stenafv, inter Hiiftsy, ptaintiff, aod (c) S Sam. 19. 37. 
Katti. Layton 6l A1. defeodauUy iisent 
resolve por la court. 



APPENDIX. CXIJI 

Mm^tMteMum servai iUicnjus rei wianoriam alUer ittieriiU' 
^mfmpie nobk repntieniai : and tberefore a monument ii 
nf Ihdl ;ar meiaariaH, 

hhmmmtmn Seitwr d moimndo ; qmkqmd emm nos monei 
r«f ^maitmmenimn, et sepukhrum, quod nosfumus mor tales. 
Ckm^ trn m u lu m c&rms htm in morialia sperms. Esto memor 
m9sti09 '9isqm ad eoflestia /ortis. It b to be obeerved, that 
^'Weiy iepulcher, that h«th a monument, two things are te 
%itjBQi|Bidered, m. the monument, and the sepulcher or buriatt 
•C tbfrdoad. (a) The buriaU of the cadaver, (that is ear0 
<eto Mi H itf a i ) is mtUms m bcniSf and belongs to ecdesiastioal 
<!S|fniiirniceb but as to the monument, action k given (as hath 
tow Mid) bt the eommon kw for defiusmg thereof. 

,-.4 -*,- ■ 

>' Itohtheiyear of our Lmd 1586, and in the ^Sth year of die 
trigti^^mJt glorioua Queen EUaabeA, was the old gate called 
Lndgate in the dty of Xiondon (as Stowe(i) saith), takem 
down to be new builded ; there was found couched within the 
iM mH -thereof a stone^. wherein was graven in the Hebrew 
^m^lie. and charaoters (<?)f jan epita|^, sinii^ng u English 

of 4e ■■ 



ImfM Ae tomb of Rabbi Moses, s(m of the illustrious Kabbi 
J^Mbq: which eertainljr was befiawe the reign of H. 3. dswo, 
J Utm m i 1177, for before that lime all the Jews ui England- 
tMTB'bqried within the city of London, and in that year, satth 
Hovenden, Daminus rex paier dedH lieeniiam Jndmis ierrm 
tust habendi cameierium in qualibei civUate Anglia^ extra 
imtrps eipUatuMs uU posswd raiumabUUer, et in competenii 
looi-ewiere, ad sepeMe$ui^ tmnrtmfs suosiprius-emtmofanes Jwdai 
WtflilHiLQndinanSferebantur 



And albeit churches or chappels may be built by any of the 
Idng^s subjects, ( as hath been said) without licence, yet before 
the law take knowledge of them to be churches or chappels, 
the bishop is to consecrate or dedicate the same(c/) : and this 
it the reason, that a church, or not a church, a cnappel^ or 
not a chapped shall be tried, and certified by the bishop. 

Siee for this dedication or consecration the 43d chapter of 
BkMhiet, the S8d chapter of Genesis, the 90th Psahne, the 
fM, Mth, 27^, S^th^ and 134th Psalms, the 2d of Samuel, 6, 
to of St. John, verse 2S to the end. 

Vide inter leges Edwardi Confessoris, cap. 3. Similiter ad 
de£catianes, ad synodos^ et ad capitula venientibus, ^. in 
eundOy et redeundo sit summa pax. 

(a) Britton, to. 84 h, den, anno Ddm. 1177. Holf. eodcm. 

(6) Stowe, in his Survey of London, an. fo. lOl h. 30. 

fo. 19. {il) 8 H. 6. 5S. 97. 
(f) For so ij the trulb, Ro. Hovea* 



We Snd in ancuent times that vaults, hcdiow placei^ or sub- 
fitrucHona ( a ) under the ground were made by loep for ieoeiti» 
or recepticles for taking tlieir wives, chiMrien, money Mid 
goods secret, to avoide violence and rapine in time of hostffity 
or rebellion, and we find no law against them# . 

These kind of buildings we had from the Germans, as we 
find it in Tacitus ( 6 ), who treating of the old Germans iiuth, 
SolefU et subterraneos specus aperire, et si quamdo Aenfsi 
advifnit, aperia populatur, abdita autem et defassa aut igt^th 
rantur, aut eo ipso /aUunt^ quod quwreodd sunt. . They ust 
to build vaults under the, earth, and if the eneml|v.oo|n^'1ie 
destroyeth all open and above ground, but such dbiogs^Mlit 
hidden in the cave, either they ue unknown, or at least dbj 
deceive him, in that he is enforced to find them out« Neither 
have we found any licence of the king to itnake themt iior pu- 
nishment of any that made them withoi^ licence, and y et laAiy 
have been made by many subjects^ some whereof ( c) wife Ibve 
seen. 



t' 



{d) We read of AUxmJler, BisTion of Lincoin^ ii|lttt 
reigns of JEI. I. and ICing Stephai, a l^ortbaii JbarPj, ' li jtfl^ WM b 
insatns substruclianilnis ad insuniam delccfaiws. 

{e) No person can build gr erect Ught^hqi3iises,'p]i«r«o^'^'i 
marksj or beacons without bwful warrant iutidnurtttbrity«'<^p 

In Ugbi-hoiritt t«p If Toypftf the Ufktr ^ 
Mm tush •• ike omoo that walkes by n^^* 

(/) Provision was made by authority of Parliament fiif bdU- 
ing and erecting blockhouses, bulwarks, pileii, send the lO^e, 
for without Parliament stilirjects cannot be charged wkh baiU^ 
hig {g) Of erecting of them, and that act is expired. 

(A) The lord of the sofl may build a windmill, sheep-eoli^ 
dairy, enlarging of a court necessary, or a curtilage in grounds, 
where men nave common of pasture. 

( i ) A man cannot erect any building upon his own sroimd 
;n the king s forest, but it is a purpresture, and may eimer be 
demolished or arrented to the king's use &c» at a justice seat* 

(a) DeftabterrineissulMtnietioDibiu, (/) 4 H. B, ca. 1. 

;et cryptifl. {g) De propuf;oacuHi nmnimeotii, 

(h) Tacitns. Ac. of bulwarks, barUcaiii, block- 

(c) In the maniior of Minster Love], booses, piles, Jkc. 

in com' Oxon, Jl^c. (A) IS £. 1. ca, 46. :SS Ast. 5. 

(4; Canibdeu, Line. pag. 4. 6. 7 H. 4. 39. 

C«^ 3ee the sutiite of 8 KHz. ca. 13» (i> 7 El. Jixftv, «i40. 
And tUe lettcrK p^tenU of the l^ord 
Admiral!, 



ConceniiDyg houacs of husbandry and tillage, the statutes of 
4.H. 1. caD. 19, 7 H. 8. cap. I, 27 H. 8. cap. 22, 5 E. 6. 
^Pr 5, 5 EL Ct^» 2, are repealed by the statute of 21 Jac 1. 
4Sap« ^ and the statutes of 39 EL cap. 1 & 2 are expired, 
for that they were so like Ubyrintbes, with such intricate 
windings and turnings, as little or no firuit proceeded of thenu 

. (a) No man can erect a house or building to the nuisance 
<4sixj other. 



.y^-^ 



i 6'):See where a man hath any house or mill &c., and having 
:^i#^XPnvi|ege or thing appurtenant thereunto, and puU it down 
.«,-jmPiia build anew, where the privilege or appurtenant remain 
^^jinid wHere not. 

jjif if) Copceming the erecUng &c. of cotages, see the statute 
^rtt^T^l ^ii^ c* 7, which could not be restruned in such sort as 
uf&ifk/'^^^ ^^ ^y authority of Parliament 

There was a statute made tmno 35 Eliz. ( when I was 
:jdtVflll^^y agatnat. buildings in the cities of London and West- 
^^Mipfter, or within three nules of the gates of the city of 

* jLbndon, and ag|unst the dividing and converting of an^r dwel- 
ling-house or building into divers habitations, and against in- 

.^ j|ii^tt|» but ihat endured but for seven years, and imtil the 
«nqvof,. Aft, next sesuon of Parliament, which act being holden 
dari^rous, was not continued at the session of Parliament 
holden in th6'49 Eliz., being the next session after the seven 
years, and thereAyre expired with the same. In the mean 
dme there wiEis a law made against new buildings &c., which 

• r>IllK«(#^ ai .^arrant, and since hath been a^ cobur for divers 
, ->4lrooeediDgs in courts of justice, not observing the expiration 
•bwitha^ law ;. but now that law hath long since bst his force, 

and th^^uicient and fundamental common law is to be fol- 
lowed. 

^^'^ya>llc« Ae td pvt of tbe ImU- (h) Bee ttb. 4. f. 84^ LuttereU Case, 
tatet. W. S. ca. «4. lib. 5. low iOi. Bod the enthoritiet Uierc dted. 
lib. 8. fo. 46. lib. 9. fo. 54. 58. («) 31 Elis. cm. 7. 



■:"-'it'- ^. 
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Abbot op Westminster, 

fined for waste, 51. 

ABINGDON, Edmund op, Aechbishop op Cantirbvkt« iq tSM. 

bis Profincial ConstitutioDS respecting dilapidationt, 23, o. (c), 

ACCEPTANCE op RENT, 

after notice of repair, does not prevent a landlord from bringiiig an iMllPf 
of ejectment, 109. 

ACCESSORIAL BUILDINGS, 

what, and dilapidations of, 117, 123. 

how hx recoverable, 168. 

ACCESSORIES op BUILDINGS, 
general mle as to, 110. 
Chief Baron Conya'a opiuon reapectlBg, 120. 

ACCOUNTS, 

of partj walls mnst be delivered before action can bo broogbt, 216. 

ACTION, 

maj be broaght in either the Temporal or Spiritaal ConrtSt Ibr iflkfU^^ 

tions, 3, 0. 
on the case, for dilapidations, by a parson, against his predecessor, 9, and 

Appendix, No. I. 
on the case will lie against arehdeacons, for neglect of datjr of enforoiqi 

repairs of dilapidations, 10. 
on the case at common law, will lie for prebendal dilapidations, 02. 

in the nature of waste, 109, 255, 263, and App. No. XXXV* 
of Covenant, for dilapidations, 115. 

for not repairing partjr walk, 215. 
for neglect in pnlUng down a party wall, 236. 
of waste, disuse of, 255. 

will not lie agaiaat a tenant for yean for penniasive waato, 256. 
See Dilapidatiani and Warte. 

ADJUNCTION^ 

laws of the French, Romans &c. as to, 122. • 

ADMONITIONS (SPIRFrUAL), 

against ecclesiastical dilapidations, 15, 64. r 

APHDAVrrS, _ ,. 

of partieolars of dilapidation necessary before applyiiy; (or inioncmi 46. 

prohibition, 162. 
of surveyor, as to waste, &c. 271. .. , > 
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AGRICULTURAL BUILDINGS, 

not removable, 121w 

compared with trade buildingi, as to power of removidf 1^. -' 

AGRICULTURAL TENANTS, 

caationed as to building, 181. 

AINGER, Mr. on the BaiMiog Ad^ W4» J 

JfiLOWANCB, 

forrepaiirs, to be made, where Kfinga hare been long rac^t, 14« 

A^KRATIONS, without ieare, 1^^.: ... 

AMOS, 

Professor, and Mir. Fbiuiui, their Treatise on .Gxl«Bea»; 169. . : 

ANCIENT FOUNDATIONS, , I lIPKi 

houses built on, in the City of London, may be carried. 4o,a4i|rjV^ig|^ijfj^fK 

ANCIENT MESSUAGE, : ' . :> 

righUof, astolighu, 190. ,. ../.ii.-.yi;)/.>; 

APPURTENANCES, what, 126. 

AROUDfiACONS, 

duties of, in preventing dilapidations, 15. 

power of, as to ecclesiastical dilapidations, IB, W.' 

empowered to see that incumbents repair the dilapidatldti' of ' |^kl^i^oteage> 

houses, &e. 19. 
required by the canons of 1603 to sarvey and report ililapidatibtit litid^'^Mber 

defects every three years, 20. .y* . »«r.^ i' M-^/nv 

when employed to survey dilapidations, how td- brooeed; l!99,-%iNl-iffJfM»- 

dix. No. XXIX. XXX. « XXXI. ■■■'* ^ ^^- 

ARCHDBACON'S COURT, 62. ' > ^ - ' ' *^ ^ > ' » 

ARCHES ( Court of ), 62. ' • < ' >' '^'^ 

ARCHITECrS ■■' * ■•■•;• .-: -.■•-.;,. -. : ••. -i« »:.: .<ao- 

duty, when employed to surrey dilapidations, . ^e. ^ .9, 109. . a. ^ '/ ;• 1 

on installation of a bishop, 17, ' ./ -^ *. 

making erroneous estimates, 15. - j- r t' 

ATHO (JOHN), 
. .Jks commentary on the Legatine ConaliUit^eoa of Cardiasl jQlbobeirae^ ^me 

on ecclesiastical dilapidations, 24. ,, r. ^, . r^. 

AYLIFFE (Dr.) / 

his defipUion of dilapidations, 3. „ . . . f ! 

on ecclesiastical dilapidations, 26. 
on churchwardens duties, in prevention of ecclesiastical dilapicf atidni^\^6*A. ^ *^ 

on Tiaitation of dioceies, to preycot eoclesiaatisal dil^pidatfpa** i^.. . ." 

BAIJ>WIN<Mr.) • . . • . . 1.-..J -.V 
on party walls, 227. " ' !' "' ' • ' « 

BANCRotf s (ARcuBtMoii)/-' '" . '. """••' "'-^ ■- •'■ '' " "'::;: ^'% 

circular letter to his clergy against dilapidations, 8. ' \ '■, , 

SEEDING (SUSSEX), 

vicarage of, survey of dilapidatietts at)*1[6,' a^d'iij^MiMf^, ^tVofi SjCttr ' •'^' 

Ji£N£FICPiS, ( • ' 'f jL"^' V" .*•'•• ti t . •£'* >, '• .•,? 

not to be suffered to Hli'td mtipidafion, i'^. * 
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BERNARD (Lord). ' M K\ 

reairmined from polling down Ruby Castle,. 10&. ' ' 

BEST (Sir W. D.) Chibf Justice, on party walls, 217. 

BISHOPS, 

duties of, in preventing dilapidations, 16. - ' ' ; 

to compel non-residents to keep their hovses in rcfpair, IflL > * * 

when installed, their duties as to the pre?ention or cure of dilap|dAttDlll^:1l& 
admonished to see repairs of ecclesiastical dUapidationa, 19, 24^ 
to admonish the clergy as to keeping their houses in snfficieol re|i|n^t|o||^ 31«' 
empowered to compel repairs of ecclesiastical dnspidations, 48.' • ' 
may sequester tithes ana fruits to pay for dilapidations^ 04. 
committing dilapidations, caaonly be prohiUled by the Crown; IM. '** 
BISHOPS COURT, 62. ' -^ n - 

BISHOP GIBSON'S , / J ' •! ,,, 

Codex Juris Ecdesiastici Anglicani quoted, 9, ■" ^-^"^^'^ '< 

BLACRSTONE ( Sir William ), ; ' " *7 ,^ 
definition of dilapidations, 2. .*'.i--: -IM^ 
as to the duties of churchwardens concerning dilapidationf»'M,>4, liJ(l)L;.-- 
as to fixtures, 172. ,. >. 

as to ancient lights, IM. i ■•' v/>^ 

as to fires, 203* v v^^o i 

on the law of waste, 239. 

definition as to waste, 263.' ^\.i\^•^:. 

on writs of waste, 262. ...... 

OQ aetiooa 9( wasio, 263. . . .«> »i,' i* 

on writs of estrepement as a remedy for waste, lO^^M'Mq. .«■».• . 

BLINDS, removable, UO. , •./>vJUiivj>fi^. 

BONIFACE, «. n ^..SIIOHA 

constitutions of, against ecclesiastical dilapidations, 36. ■"' ' ^'^t'- J7^ VT/^ 

BREWERY BUILDINGS, &e. .J v. .;„& /) 

how far liable to the law of dilapidations, 197. 

BUILDING ACT, ; :«-J*tt; 

Chief Justice Eyre's opinion on, 222. : .' .1 ^ {>WT> 

Judge Boiler's opinion on, 223, 229. ' "<' '"fKI7. 

on the obscurities and inconsistencies of, and of its propoied ffiMMMi, 234 lo^ 

Buildings, ECCLESIASTICAL, j ^ . ' '/, 

power of bishops over, 18. ,' ' ., ^^ . 

a descripUon or specification of in every survey necessary, 70/ tlk ^' ^^ ' * 

BUILDINGS ' ! * . 

voluntarily erected by a tenant, to be kept and lefk In repahr. 8|1 : . r ^ rV- ' 
annexed to a freehold, 110. » ■ — . u 

erected fot* dgrfcuhoral pnrpnses, nofr^mdraUe, 12t."" * "'-'^* '^ 
erected for the purposes of trade and those for agrienlture, hoiw'tikiffMBik)^ 

as to power of removing them, 126. H**i- 1.* ^ "*ii«{ li 

erected by tenants, how hr liable to the law gf dilspidations^^ IKy^ >« > i-fv' f - 1 
Mr. Balguv's argument on, 144, 147. . . i. .: r^ -nb . / 

in what relation the law considers them astoland^ ^^ • ^^ic'f^ ^ 

BUILDING AHO REPAIRING LBASBS, V^ '> 

distinctions between, 88, 37, 137. ■ '. _ ^ « ^ .: 

Lord Coks on, 245, and Appmlve, No. XXXVUI. 
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BUILDING LEASE, 

case of Stiles v. Copper, 167* 

BURNING, 

of houses, how far waste, 246. 

CANON LAW AS to DILAPIDATIONS, 

Lord Hardwickd's opimoD of, %!, n. {k\ and AppttuMn^ No. VUI* 

OANON8 OI^ 1008, Ad to DILAPIDATIONS, 20. 

CANTERBURIT. Waltxr Rbtnqlds, Ajuchbuhov of, in ia34» 

aa to dihpidaaoDa committed by the Bishop of Lichfidd aad.C«veDlrj» 46, 
and Appendix, No. XV. 

CHANCELS OF CHURCHES, 

Archbishop Mepham on, 18, n. (e). 
ordered to be repaired when necessary, 24. 
...« -dihpiAstionB of, must be repaired by the inenmbent, except in the cUyof 

London, 29. 
to be renaired by parsons, by the common Uiw, arid by the ciistdtf of Eng^ 

land, 81. 
fcpairing of thor axonoratea from eontribatfog to tttf Hdpaiira of the efavrcb, 

34, 42, and Appendix, No. XII. 
two sorts of, 60. '' ■ 

CHANCEL of thb CHURCH, 

in certain cases to be renaired by onrates, 16. . 

origin and etymology or, 18, n. (e). . , 

the incnmbent's freehold, 29. 

if not repaired by the inenmbent, aeqaestration may issue, 2d.' 

CHANCEL AND RECTORY-HOUSE, 
rofdmof, 44. 
bbug dilaoidated^ the profits of lir ing may be sequestered, 47, atid Appear 

"' ', No. 



dixi 

CHANCERY, COURT of, 

will grant injunctions against dilapidationay 1621. 
same agamat waste, 262. 

CHAPELS, DILAPIDATIONS of, 
who are liable to repair, 41. 

CHICHESTER, Bishop of, In 1680, 

proceedings of, as to the ecclesiastica! dilapidations of hiadio a eao v 'tO^ 
Appmdix, No. XIV. . .i \ - .ti-'i. . 

CBIMNEX PIECJBS, dro.r Xl^ 11% ^ 
when they may be remoyed, 181, 148. 

CHURCH awdCHANGELp 

repairs of, 44. * ' j [XXV. 

dilapidated, form of letters-patent forrobmUing, 47» ^aA'Af^tiimikr^lfo. 
QBURCHES, • .■v.:-.cuiii:i ^^^ 

neglect in repairing of, 4. : • : i & ; !^ 

of united pavialbeai how to be repaired, whiit ifilapidatod, 40^ ' 

CHURCHWARDENS . ; * / 

to prevent dilapidation^ In chtircfaes, drc. 27. 

' to accompsny the incumbent of the parish, and the arclMltaee* hi-^ittfwi^ 

of ecclesiastical dilapidation, 45 m ■ ^ » 



CHURCHWARDENS— eoiUiiitcecl. '.Hr.Jij^ 

to be admonished, if they neglect, 46. . i^ 

duties of, M to dilapidations and repairs of chnrchest 63. <,.,«. ^ 

CHURCH YARD, 

repairs of, 44. 

CISTERNS, See. 176. 

CIVIL DILAPIDATIONS, 80. :. , 

manner of taking accoant of, 199, and Appendix^ No. JtX£SC 
See Dilapidatiani. 

CODE, NAPOLEON, 1», 179, «01, 211, n. (e). 

COKE, Lord, 

his opinion on ecclesiastical dilapidations, 3. 

of the law of dilapidations, as to ecclesiattkal MBCMmm, 9% « and AmpmSkj 

No.IX, ' ' 

opinion on the Bishop of Durham's dihpidation caae» 60« 

on dilapidations, 82. . > 

of covenants, 116. 

on ancient lights, 196. 

as to fires, 204, 206. 

on waste, 239, et tea. 

on architecture and law, 246. 

on estrepement as a remedy for waste, MSw 

COLLEGES . , v . ■ ,; > 

empowered to Jejpd monejr fop bnildiqg ecclaaiastioal edifioes^ l4^. • i '> 

COMMISSION • r wj. 

of the Archbishop of Canterbury in 1400 rslativ* to dilapMa|loii#teft by a 
^ca^on of the cathedral church of WeUs^ 46^ and Appmdmj K#^ XIX. 
to' view the' defects of an episcopal palace, 40, and ^meMtti, NotXVr' 
to sequester the goods of a deceased rector, who bM left dilapidatipoar 47^ . 

and Appendix, No. XX. 
to make sundry alterations in arectoi7-4io«so,47|aiid JjqMildb^lbiJPKlII. 
of review, 63. 

COMMON LAW, ^ *' 



' p 



f 1 « » / • 



or ensloib of Eagfaad, as to dibnidaliODS, f. "'^'' 

role of, as to ecclesiastical dilapidation^ ftl. 



api( 

idatiotfii,8t. . : . M> r : 

c..raS'fi>ire»M3^ 

COMMON PLEAS, COURT of, * ' 

opinion, that the Spiritual Court mav sequeati* Ika p totii of m kiptfefirla«a 

parsonage for dilapidations in chaocek 63,' , : ■ l^ 

decision on a case elucidatory of the diflerenoe i sil to raaa tsaqpMHgrildi 
^^. , . estate buildings, ISO. ' ^ i^-* 

COIIPBN«ATION ' "'^'^ 

for dilapidations, when to be preferred, 86. •«{ •/ >i V 

COMYNS, Chief Baron, ' . , » 

opinion as to acoenoriea, 120. - - « *> 

on dilapidated buildings, 160. /: \i « > 

aa to fixtures, 174. 

hoar Anr tbey may be r^md^d, lOS. 






I X O E X. 

CONSISTORY COURT » i r . N - J 

of the hUbof, 62. 

CONSTITUTIONS, LEOATINE, 
tome account of, 19, n. (c). 24. 
of Cardiotl Othobonas against eccleiiaatical dilapidationi^ U» 

CONSTITUTIONS, PROVINCIAL, 

onjoin vi«itation8 and surveys of ecclesiaatioal bmildingay. t0 prafvttt dilapi- 
dations^ 18, -23, 35. 

CONSULTATION, WRIT op, 

as to ecclesiastical dilapidations, 9, and Appendix, No. V. 

CONVERSION OF PROP]ERTY 
b sometimes waste, 247. 

qONVBRTINO BUILDINGS 

of one description into another, without leave, illegal* 16d« 
two rooms into one is waate» 242* 

COPPERS, 176, 176, 

reckoned incidents of a house, 177. 

COPYHOLD 

▼icarial dilapidations, 63. 

CORPORATION, 

deans and chapters ooliaiderod aoeh, 22. 

COVENANTS 

of leases, necefisary to guide assessments of dilapidatiooat 33. 
ja bbhop's leases do not bind the successor, unless iasertod m fufwii leases, 
, 77» and Appendix, No. XXVIl. 

. |a iM^ijig and repairing leases, 88. 

in building leases, 94. 

broken glass, 116. 
. . . imairingi breaches of, 89, 114. 

general, to repair, include damage by fire, 207, 209. 

m Law and in Deed, 114. 

are to be construed for the benefit of the covenantee* 92, 11&^ 144« 27ttp 

express and implied, 103, 114, 199, 251. 

express, notice to repair or reinstate, under, 199, and Append^^ No. XXXL 

COVENANTS of LEASES, 
1 as to repairs, waste, dilapidation, &c. 275. 

two sorts of covenant in leases, ib. 
i es|ireas oovenanta, ib. 

implied covenants, ib. 

Lord Ellenborough's opinion concerning, 276. 

CUPBOARDS, Ac. 170. 

CURATES 

at will, not liable to dilapidations, .15. 

when appointed, in certain cases to allow certain siims for repain of ciiancel, 

parsonage-houses, Ik^. 16. 
salary may be deducted for ecclesiastical dilapidations in certaia caaafit ^ 
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CUSTOM OF LEASEHOLDIN6, , , ..t r .. 

to repair a chapei» and to be discharged from repair of the paridi oliDieh, 42, 

and Amendix^ No. XII. 
aa to duapidatioDs, 87. ' ^' 

aa to waste, &c. 274. 
CUSTOMS *^ ' 

of the City of London as to obstruction of lights, 180,166, 167.' :•* /' 

of Sagfamd^ aa to party-walla, 214. ... « 

^9t Ommm Law. >.....'/ 

CUmNO DOWN . .'-'f. 

decayed timber aa much waste as felling aov other, 166. 

timber growing on the patrimony of the charch, other thao for neei^ssairy 
repairs, a dilapidation, and a good' eatne of depriratibn, t/^^Apj^mr- 
dur. No. III. ^--*^ 

DALLAS, JuoGB, 

hia opinion als to rbmoting eonserratories, Ac. 10D. 
a case of permiaaive waste, tried before, 269. 

DAMAOES 

paid, does not abate a nnisanoe, 196. 

by Are, how far a species of dilapidation, 200. 

who are to repair, 206. 

DEANS, RURAL, 

enjoined to report ecclesiastical iKlapidatioBay 4S)» 

DEANS, AND DEANS and CHAPTERS, 

powers oU ^a to eeolesiastioal dilapidatioiia, M. 
4'^ io^MwaLlhii.oaffftof.Taoaiitseea to pre? est dilapidatioDa, 66» 

DE66E, Sib Simon, 
as to dilapidations, 4. 
the first person who advanced the doctrine of an action os tlW^^IM^ the 

temporal courts for ecclesiastical iHlapidallons, 9. 
on archdeacon's neglect of doty in enforcing repair of dilapidations, 19. [53. 
as to repairs and dilapidations of churches and otlier eeeleiiastifMiI*lMB9ings, 

DELEGATES, COURT of, 63. 

DEKISON, 8m TflOMAS, 

hia opinion on repairing covenants, 88, 02. 

DEPRIVATION / \J ,. 

may issne for ecclesiastical dilapidations, 331, and Appendix, No; tl 

DESCRIPTION 

of a sarvey and valnation of ecclesiastical dilapidations, 73. 

DESTROYERS 

of tenements liable to action at law, 15G. . : >1 

DIFFERENCES ., .... r*-> ^, 

between principal and accessory, 120. '' 

between enter and inner doors, as to power of removal by tenant,* It^ ^ 

DILAPIDATIONS, 

deHnUion of, 1. * - ... *"f- - .^ * *— . 

wherein the term differs from waste, 2. . - - 

^Blaekatooe'a definition of^ ib. .^ > 
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I N D B X. 

DILAPIDATIONS— eoi|fiiiH€d. v d » T # U*« f : 

Bcelesiutieaiy - rr- ^^t-xu c-.i 

often a cauie of dq>rivation, 3, 31, and AffemdiXf No. L ^^f - • 

Lord Coke's opinion on, 3. - . .* .vi^.^iminf- 

repairing of, a debt to the ohnrch, 8, f .• . ,rt^ m^-i*..i* 

Archbishop Bancroft's circular to his clergy, against, ihu . i i^i* -'^ 

common law as to, 9. . t . * - •> * * '^''''^' 

spiritnal admonilioQB agi|iBst» 15. . j^ i^. > > '. 'f v.. 

bishops to prevent, ib. .• i > -^.liuA u •■ ' 

their duties as to, 17« ■ ^- - .<•'■■/•>- 

Archbishop Reynolds's injunctions, 18» n. (d). . . ^ 

amounts of, to be ascertsiBed by the archdeaoon, w hit vohiladtji 10.. . 
powers of dean, and 4«ana and pbaplers, as to» S4)* '^ c . 






survey of archdeaconry of Lewes as to, ib. 
censures against church property, 20. ..•,-.* . 

canons and injunctions against, 21» n. (^). "-> p'r'T;e'* .*'^ 

to be assessed by credible persons on Uibtt oatbySft. > i^^ t*!*"^ tf:('W ^c: 
hedges, ditches, enclosures, and such like, tptb^-Mtesatd^ftfloU^iiii^^ 
provisioofl agaiost, 2^ •:•£ i-^ -^ 

of ecclesiastical ediGces, excepted oiitfyf gMim^ pai4oil»,Bftit^'ii^^'n'')ii*j 
money recovered for, must be eipaarfiid ,i»LiwyHilrs!^tlhiMi twoi^titoti^ *J7. 
of chancels, to be repaired at the eKpenae of tfaiii|ic«Dbaftt| 29l«i olMopt in 

the city of London, ib. • *.>it ^ ■■'»■ \ 

royal inJQDCtions again^ 31. .. \ • 

a Bishop of St. Asaph's exhortation respcctii^, 30» 32. 
Boniface's constitutions, 35. ? . : i , v- ^ > i :"{ 

of chapels, who are liable to repair, 41* ....... ,.„,\ , •. 

rural deans enjoined to report, 43. ... . :^ r . ... ^i .m|-.v^ 

bishops may compel repairs of, ib. vr m • « • • ^ - n 

remedial cases, 46, 48, 73. . » . . : \, .^ .; 

churchwardens to assist in surveying, 45. j*^- t :: 

Archbishop Reynolds's commisiion to view disuse of an episcojial palace, 46, 

and Appendix, No. XV. 
being left by an incumbent's predecessor, a commission is issued to i^uire 

into the same, 46, and Appendix^ No. XVIII. (^^Y* 

in rectory-house, license to demolish and rebuild, 47, and Afpemd^ )fo. 
of churches, form of letters-patent for rebuilding such, ib. an^^^ra^ff^ 

No. XXV. ' " ; ' 

William of Wykeham sues Bishop Edendon for, 4d. 

duties of churchwardens concerning, 53, n. (e). 54. 

Bishop Edwyn on, 54. 

of the chancel to be repaired by the incumbent, 56. 

of glass, 57. 

of fixtures, 68. 

of heir-looms, ib. 

of wainscot, ib. 

of private chapels, 68. 

prcbendal, 61. 

vfaenaU 68. i . ' 

siopaired-by aequestration, 64. 
Archbishop Stratford, on sequestration ftv, #81 
example of, 76, and Appendix^ No. XXVI. * 
'Civil, 80. •'. . . 

d#fiuition of, tb. 
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DILAPIDATIONS— omffiiiierf. I. -/.- - ; lOii 7 J vlk^.Ul 

sub-species of, 80. ,i»:i J'-f^rt-jio 

costs, ib. -f- -. .-'i. ..'• ..ri--i : ;■--.;:- . i. :j.: 

commissive and permissive, 81. . ; -^ ; 

wherein they differ from re-instateiiieMs» ib. 

pentllaws against,. 8S. . ' * 

Lord Coke's opinion on, ib. 

modes of surveying, ib. 199, and Appmi^iMi !»o. KSIXi ' ' • ' - ■' ■ V 

when during continaance of lease, 82, ■■. * ■ ^ : k\> ■■ - 

when near its expiration, 84. ..-•.»..;• 

when after expiration of lease, 85. ' - '^* 

in teiUbngri Tolttntarily erected by a tenant, 80: * ' ^^'•^• 

left unrepaired, after notice, forfeits tbt ieiM» 101. * . > . > > .* ..; 

of accessorial buildings, 1 17. 

as to brewery buildings, 127. 

exceptions in favor of trade, 141, 161. 

for what sort of, an return will lie, 156« 

AccUdshop King% opinion on, ib. 

in an action for, money cannot be paid into court on the oomtnon ndog 156« 

premeditaled, how to prevwi, 169, ld2i 

rLoKl£|doB^s opinion on premeditated, 161. 

. bishops eonmitting/ sMet be prohibited by the Ctown, ib. [ib. 

persons committing such, after injunction or prohibition, guilty of ^contempt, 
manner of taking account of, 199, and Apprndix^ N^ XXIXv 
damage by fire, a species oft 280. 

DISOBEDIENCE 

or neglect of repairing dilapidations of ecclesiastical, to be ^QOJiishied by 
ecclesiastical censures. 20. 

DISTINCTION 



. I . ■-•.'' 






between a building and a repaiirioglefuie,^. 
trade and agricoitiural buudings, 1^2. , 



t • ■•«■»•» 



• ' 



PJSUSE, 

'-<"'of tftewtion of» 066, . .c' 

' ' ta be wsessed for dilapidatioDs, 29, n. (c). 
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■ ' ' ..-.■. r .1 

■ . : • \ -. ».- 

of waste in general, 239. . .^ ^^ ,^ 

of equitable waste, 2^2. 

DOORS, &c. 170, 174. 

DOUBLE WASTE, 
what, 248. 

DRESSERS, &c. 170. ^ .. , , . ,, ^^ 

DUBLIN, Tan Archbishop op, .* tr .-^ i. r V» 

fined for waste, 61. i , ,^i>;i^> r,i. /•? ( is 

DUTCH BARNS, .i-j «:.DJ-/iwr, 

whether removable, 144, 147. •«'*^ ♦i^M-^x > 

ECCLESIASTICAL BUILDINGS. .;'li^J lA 

power of bishops over, 18. . , ' .. .^ .••* : . '■*•,♦'?'?.'.'"»!-»' 

ECCLESIASTICAL CANONS, ^ ^ f" 

against ecclesiastical dilapidations, some aoaouat of; 21, it. (();* * o' 

[i«] 
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WCCLKSIASnCAL OOTIT. 

•r. m to M ifii t i fiM i, 9. 
C — I U, d cju i n kle if, iS. 

ECCUraiAgnCAL DILAFIOATHnrS, 

^wSam Bhdaitim^*, Dr. Ill i '«, m1 Dr. A^iCe^ 



the tefairmg of, * debt to the chncfc. Sl 
It be pad 



pflid for below 
jp ii iUM i adoNMnlioet fl||;Biiift, 1^ 
MMNOrt of , to be Merrtnaed bj the afckdeaeos or kit JijthScU, ISl 
power of deans, sod deow sod cbapterm, as to, SD. 
eaooas, and lajmetioiis apdast, n, b. {k\ 
to be assessed b j emiible ptriui ob their mA, 
prormoos against, 2d. 
excepted oat of general pardon, 90L 
rered for, an 



mooej Tteorertd for^ arast be expended arittin two jears, 97. 

royal iojanetioos against, 31. 

often tmued bj lo^ leases, 38. 

mrai deans enjmned to report, 43. 

some reported ^ m t u on, 48w 

example of, 70, and AjipaiSx, No. XXTT. 

ECCLESIASTICAL LAW, 
elements of , 9. 
as to dibpidations, rigiditj of, 10. 

ECCLESIASTICAL LAW and COBfMON LAW, 

both prefer the damage for dilapidations, before lq;ades» 9. 

ECCLESIASTICAL PERSONS, 

pennittiog dilapidatioos, how punishable, 5. \t4m 

boond to repair their ecclesiastical ediGcea-witUn two montha after Botiee, 

ECCLESIASTICAL SURVEYOR, 
duties of, 44. 

ECCLFiJlASTICAL SURVEYS, 
witnesses necessary thereto, 17. 
trrrier, form of, 06. 

ECCLESIASTICAL TENURES, . ._ 

rarioos descriptions of, 73. 

EDMUND, Archbishop of Canterbury, in 1236, 
orders dilapidations to be paid for before legacies, 3. 
bis injaoctions against dilapidations, 23, 25. 

EDWYN, Bishop of London, 

and other prelates, on dilapidations, 64. -^ > <.t 

EJECTMENT. ' 

fur non-performance of repairs after due notice, lOU 

ELDON, Lord Chancellor, 

on preiiioditatcd dilapidations, 161. 
on waite, 248, 270. 
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ELLENBOROU6H, Lord Chief Justice, 

his distinction between estalle and trade bnlldings, 86/if. (e>, 149. 

his decision as to dilapidations bein^ left unrepaired, after doe neticei 101. 

rnles, that notice to repair is no wairer of forfeiture, 103. 

his opinion on a case of difference as to trade and agricuitttral boildiugs, 149. 

his opinion on obstruction of lights, 180. 

on a partj-wall case, 238. 

on ecclesiastical dilapidations. Appendix, p. if . 

ENCLOSURES. 

hedg^a, to. liable to be assessed for dilapidations, 23, ni f. 

ENGLISH LAW, 

as to obstruction of lights, 180. 

as to fire, 202. 

and oustbms as to party-walls, 214. 

EPISCOPAL PALACE, 

defects of, how remedied* 46, and Appendix, No. XV. 

EQUITABLE WASTE, 

on the doctrine of, 252. 

EQUITY. 

a remedy against waste, 267. 

ESTATE BUILDINGS, 

erected during a lease, must be kept and left in repair, 86, and ib. n. (jp)* 
definition of, 86, n. (c). 

Lord EUenborongh^s distinction of, and trade buildings, 86, n. ( c ), 149. 
and temporary buildings, difference between, 143. 

ESTATES, 

volatile, what, 172. 

ESTREPEMENT, Wbit of, 
a remedy for waste, 265. 

EVANS, Sir WILLIAM DAVIP, 
on eedesiastioal dilapidations, 5. 
on waste, 256, 256. 

EXECUTORS, 

liable to dilapidations of their predecessors, 5. 

must pay for ecclesiastical dilapidations before legacies, 8. 

of last incumbent, must pay for dilapidations, 10. 

EXHORTATION, 

of William, Bishop of St. Asaph, in 1710, against dilapidations and non- 
residence, 30. 

EXPENSES. 

of re-building party-walls, how to be recoyered, 216. 

EXPRESS AND IMPLIED COVSNANTS, |.oa,104. 

EYRE, Chief Justice, 
on party-walls, 22K 

■ ■ ■ t 

FABRIC OF ECCLESIASTICAL BUILDINGS, 
to be kept in repair, 18. 



FACULTY OR LICENCE, <. - / j-/ ' 

for taking down and rebnflding the epfaoopul p«lac« oCtliB MfillC I^^ 
4^ and Appendix^ No. XVL . r.t. ,r'« • ^ *i. 

FELLING OF WOOD and TIMB^t)^ ' , * .. . ^t, ., / . 

* in certain ca^es Is dilapidation, 6. ^ > H 
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hedges, &c. liable to dilapidatioos, 6. , ^ . .- i ,|- v. vl '» -» * i^ ^ '' '■ 

of ecclesiastical estates being dilapidated^ most M sned for m tM |Mnmnl 

courts, 16. ' W.J J"»^ ;-• 

damage by, a species of dilapidation, 2d0. ' J / * k * / i ^ 

ancient law of England as 16, 203. t ^ * i* ' > ' i o. x. 

Blackstone's opinion on, ib. -'' • ; * !*' * ' 

Lord Coke's opinion on. 204, 400. * ' ' ' '' ' ^ ^'\' w'^i'f 

liability of tenants at will to re-instate, 208. t * ;l v^ii>i.i / .j «■ 

negligently keeping, remedy for, 210. * " »• j^ .*!.*£. ^5 *f 
made in prohibited places, 207. ^ ^ *> 'i'it.':.'i'«^( ij ru 

when to be re-instated by lessee, ib. % . >.. -v: «k 

a case of. 219. ,.»>.: . -,m^,j,» 

FITZHERBERTS, -• : - - 

opinion on repairs, 106. , , ^ * , - / * ^ - . i ; , 

FIXTURES. ^ '^ ; , 

Miit>*dattons of, 58. < 

difference between and adjunctions, 123. 

Beck V. Rebow,'caie of, 143. 

landlord's, 171. 

tenant's, ib. 

fonr sorts of,' ib. 

as to, ib. 

moveable, ib. 

immoveable, 17^2. 

to freehold, become part of it, 172, 243. 

Blackstone's doctrine as to, 172. 

of houses occupied by its freeholder, 177. 

of lessee, become the property of the landlord in a new lease, if nM co- 
venanted to the contrary, ib. - . ,- : 

FORM, F . - ;. :[N«|.XXY. 

of letters patent for re-bnilding .a djla|iidated Qbiir|iii». 47^ ^if^jAfif^mdixt 
of an ecclesiastical survey or terrier, 66» 

of notice to repair, 102. '' '' ^ '^'*- 

of second notibTff of ^dth^iflatfo^s, "ifb^fti Att trsf hlBl b«bn MgkMjed^; 199, 

and Appendix, No. XXX. -il.i ^.. 

notice under express covenants to leave in as good repairiu^^^r 

and Appendix, No. XXXI. 
of notice to repaiir during continuance of lease, ib. H I'i y- >\ :] ) 

ef general lRytieet#¥0|iih1lM(;4&ntti|qB^^ /an t s 

of notice, after a previous tie tiee«iaiM^cledvl99^ and App* No^ jLXXiV. 

FRAUDULENT DEEDS, , ., ^. i i ,. ,i.» 

to defraud successors of remedies for dilapidations, punisnaole,^, tI 

FREEHOLD. 

things fixed to the, 57. 
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FRENCH LAW, 

aa to ^janctioa. 132. 

It to 6b8tHibtidii or Hgbti, 1TO. > 

as to fire, 201. 

civil code, as to party- waUs, 211, el ae^. ' ' 

FRUrrS AND TITHES. [M. 

may be aeqneitered to paj for re-initatement of eccleiiastical dilapitfirtiaiiai 

FURNITURE OF CHURCHES, 44. 

^^iSftAt NOTICE TO REPAIR, 

form of, 199, and Appendix, No. XXXIII. 

GENERAL REPAIRING COVENANTS, 

extend to all baildingt erected daring a leaae, 107* 

include damage by fire, 207. 

whether they extend to damage by fire^ 209. 

GENERAL RULE of LAW, 
aa to accessories, 119. 
as to agricoltaral and trade bnildings, 151.- 
as to waste, 246. 

GI3BS, Sir VICARY, 

as to stoves set in brick-work, 177. 

GIBSON'S (Bishop), 

opinion of ecclesiastical dilapidations, 3, a. (/)• ' ' i • 

recommends parochial visitations by archdeaeons, aa a veBiedy agaioat ai« 

lapidations, 20. r . > ^ 

as to the rales for repairing ecclesiastical dilapidi|iioi|s« 3L . . 
opinion on fellbg timber on ecclesiastical estates, 77, n. (c), 70f a* (6). 

GILBERT, Baron, 

as to the law of waste, 244. 

GILBERTS ACT, 

for promoting residence, preventing dilapidations, die. 19. 

GLASS, 

in windows, dilapidation of, 67. 
broken, a breach of covenant to repair, 110, 
.. in whi4®wa, geoerally, paro^ of the freehold, 178, 
broken, is waste, 243. 

OKOtfCESTBR, Statute of, 
^- igaiimt waste, 209, 260, 266^ M9, 272. 

GOULD, JuDGB, 

ilia ofinioiLof the case ef a barn removed by a iuifinK, 14pr 

GRANARIES, 

in' &om6 eases removable by the tenant, 178. 

GRANTEE, . . : 

of a reveniaa of tenaiby Jbv US^ ^ vnnUkffi fist Jifif loftH hU pow%r of 
r i /sdng far. waste daring, the letai graatod^ M9« 

GRATES, &c. 175. 

GREATER CHANCEL, 

who to repair the dilapidations of, 00. 
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GREEN-HOUSES, 

whon they ma^t and when tbejr majr noti be remoted, 145. 

G JldSE, Judge, 

his opinion on party-walls, 216, 240. 

^BOUMD LANDLORD, 

may seek remedy for dilapidations from the original leaseholder, 103. 
his remedy against waste or premeditated dilapidation, Kfi. 

HALE, (Sir MATTHEW) Chief Justice, 
as to rent, 30. 

his opinion on damage by fire, 208, 

on waste, 239. . -"^ 

his analysis of the law of waste, 241. 

HARDWICKFS, Lord Chancellor, 

his opinion on the power of the ecclesiastical law to bind the hitT,'21, ■• {S^ 

of the power of the canon law, 21, n. (i^), and AppendiM^ No. VIIL 

on felling timber on ecclesiaaticiri estates,- 77, 79, 

b|s judgment in a case of breach of building eorenaBts, M. 

opinion of building leases, 96, 98. 

on persons committing dilapidation after injunction or prohtbHioii, KH, 163. 

..on. the case of a mortgagee dilapidatiiq^, t6S, 

on preventing dilapidations, 165. 
J .^f htf opioiou as to ancient Ughti, 192. 
.;. his decree on a case of ancient lights, 194. 

HAR^RAVE. Mb. 

as to tduanti of particular estates, 209. 

HEATH, Judge, 

his opinion as to the power of the Crown toprobibit btsheps fran com* 

mitting dilapidations, 16L 
on party-walls, 223. 

HEDGES, FENCES, &c. 

liable to be assessed for dilapidations, 6, 23, n. t. 

HEIR, 

to a lessor, although not named in the lease, may recover damages for 

dilapidations, 108. 
may bring an action for dilapidations in his ancestor's time. 111. 

HEIR LOOMS, 

dilapidations of, 58. 

HETLEY, Sir THOMAS, 
as to fixtures, 173. 

HIGH COMMISSIONERS, 

to be certified of ecclesiastical dilapidations, from time to Hme, .2I. 

HOLT, Chief JusTick, ''' 

on dilapidations of chapels, 59. 

on breaches of repairiug covenants, 92. 

his opinion as to coppers, &c. 151. 

as to the removal of fixtures, 173. 

on party-walls, 231. 
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INDEX. 

HOUSES. 

of habitation on a benefieOi when dihpidatedy how to bo repairod or ro* 

buflt, 12. 
near a street, is entitled to the privilege of ancient meseaage, IM. 
built on ancient foundations, in the city of London, bhij be earned te any 

height, 181. 

IMMOVEABLE FIXTURES. 172. 

IMPEACHMENT op WASTE, 
what, 249. 

IMPLIED AND EXPRESS COVENANTS, 103, 114. 

IMPROPRIATORS, 

bound to repair the chancel, 29 to 82. 

bound to repair dilapidations to the houses of the benefice, to* 56. 

INCUMBEKl, 

the.lBal, or bis executors, must pay for dilapidations, 10. 
an, can recover of his predecessor or executors, for dilaptdattotos, 11. [27. 
of churches, burnt at the fire of London, said not to be liable to dilapidationap 
liable to dilapidation of chancels, 29. . 
:. batnot in the city of London, ib« 

and churchwardens, to acooupanj the archdeacon in snnreying atate of 

ecclesiastical buildings, 45. 
to employ money received for dilapidationa within twelve months, 40^ and 

Appendix, No. XVII. [ib. 

sundry incumbents, admonished relative to their ecclesiastical dilapidatiiMia^ 
predecessor, leaving dilapidations, ib. and Appendix^ No, XVUL 
chargeable with repairs of chancel, 60, 

INHABITANTS op CHAPELRIES, 
■•■■■ Jiew ftir liable to dilapidations, 49. 

INJUNCTIONS, 

of King Edward 6, against dilapidations, 7, 31, 

of Queen Elizabeth, against the same, ib. < '^ ■ a 

of Archbishop Reynolds, to prevent dilapidations, 18, n. (d)b . . 

of Archbishop Mepham, to tne same effect, 18, n. ( e ). 

ecclesiastical, against ecclesiastical dilapidations, some account of, 21^ n« ( A). 
) to slay a reetor from felling trees, 79. 

a remedy against premeditated dilapidation, 158. 

to restrain stopping a light not ancient, refnaed, 194. 

in equity, a remedy against waste, 256. 

INQUISITION, 

concerning a dilapidated rectory-house, 27, and Appmdix, No. XXIV*. 

INSPECTION, 

of churches, chancels and other buildings, aubjeet to eceleaiastieal dilapi« 
dations, to be reported on, by rural deana,4S« • r 

INSTRUCTIONS, 

for drawing a specification of an eeclesiaatieal survey, 7d» 

INTERMEDIATE, 

or under-tenant, how far liable lo dilapidatiaBs^ 8ib . 

JAMES 1st, KING, 

statute against ecclesiastical dilapidations, 22* 

JOHNSON, Dr. 

definition of ecclesiastical dilapidations, 2. 
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JUSTINIAN'S, (The Empkror). 

trovidei agmijMt dilapklatiiMis of oIiardli«s» Ac S3. 
iws as to windows, &c. 179, a. ( a ). / " 

•s to fire, 200. 

pandects, as to partj-walli, 211, n. ( d). 
concerning covenants, 275, n. ( a )• 

KENYON, Lord, '^ 

his opinion as to what bnildings may be taken awaj by a tenini, iSft. - 
on boiidiogs erected for the purposes of trade, 144^ 147* 
on green-hoases and similar erections, 14^ . ; - ' 

on money paid into Coart, on a common mle in an action for dQapidatioii|.167. 
how far conserTatories, virandahs and other accessorial buildings miy ha 

removed, 169. 
on ancient lights, 180. 
on substantial and tenantable repairs, 105. 
' on party-walls, 216, 228, 286. 
rule of, as to waste, 268. 

KINO, Lord Chancellor^ 

^ his opimon on dilapidating ornamental trees, 146* 

KING'S BKNCH. CkiuRT of, 
rale of, as to dilapidations, 3. 
trial in, as to ecclesiastical dilapidations, 48y 
decision on a party- wall case, 221. 

tAND AMD BUILDINGS, ^ . . , 

how legally in reference to each other, 146. - < > 

LANDLORD'^, 

remedy for want of repair, 115. 

lixtures, 171. 

liable to the expense of rebuilding party-walls, 230. 

I^NPLORDS AND TENANTS, 

laws relaUve to, as to dilapidations, 87. 

1AW» COMMON, 

as to ecclesiastical dilapidations, 31 « 
as to windows, &c. 180. 
as to fire, 202, 903. 

LAW, GENERAL, 

as to all the clergy, 38. 

Roman, as to adjunction, 122, 124. 

rule of, as to agricultural and trade buildings, 141* 

of the Duchy of Brabant, as to fixtures, 173, 

as to ancient lights, 10& 

SMI to obstructions of windows, 197. 

of waste, analysis of, Ml. 

LAWRENCE, Justice, ...... 

his opinion on Aeremoipal«f IraMy 145^ < ^. f 

LAWS, ECCLESIASTICAL, . .>l- 

as to dilapidations, waste, dro. aee tfie raspedfriB tMa«« • 

LEACH, Sir JOHN, . , ) 

his opinion on premeditated flilafidatiiMi^, l^f^ • v > ^ 



LEAD^IXKS, &e. 176. - . - . i 

LEASES, ■ » 
DnildiDg and repairiagy 88. 

forfeited for not repairing dilapidation* after notice, 101. : ^ , . ^ . ,^.^^ 

coyenant8» &c. Lord Coke s opinion concerniogs 274. "-^'i,7> 

LEA8EH0LDIN6, ' / i 1 

custom of, as to dilapidations, 87. 

LEGATINE CONSTPTOTIONS, 

against ecclesiastical dilapidation, 18, 10, 24. 
' "sonie aoBotint of, 19, n. (c). . .- . 

for lives, punishable for waste, 99. 

pulling down houses, remedy against, 107. 

fixtures, become the property of the landlord in a new leate, if, not cove* 

nanted to the contrary, 177. ',i 

for years, may bring an action for obstruction of lights, 197. 
when compelled to re-instate damage by fire, 207. ' * '' ^-■ 

at rack-rent, liable to the expense of rebuilding party-walls, t\91 *" ' 
remedy against lessors refusing to repair, when so agreed* S49; . ' / r> 

LESSER CHANCEL, ** 

who to repair the dilapidations of, 4« 

LESSORS, '^^' 

agreeing to repair, and omitting, the lessee's renedy* 249. O .'^ ' 

LETTERS PATENT, " ' . ^ 

form of, for rebuilding a dilapidated church, 47» wad Appendu^ffPkXHV* 
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LEWES, Archdeaconry of, "/*" 

survey of ecclesiastical edifices in« 20. 

LICENCE. ...r.,.. 

may be obtained for non-residence» when there is no paraonage-mi^ or 

when too dilapidated for residence, 17. 
to demolish and rebuild a dilapidated episcopal palace, reci«ry-k6«a«p Am^ 
46, 47, and Appendix. No. XVI. XXIV. 

LICHFIELD AND COVENTRY, Thb Bishop of. . w . » / ^a 

suspended, and his profits sequestered, for committing dilapiaaUpnp^^4BL. 

LIGHTS, 

a necessary and essential part of a hooae, t89. 
lengthening old lighU, 193. 

U6HTS, ANCIENT, 

laws and customs relative to, 179, 180, 185, 187. 

Chief Justice Wilmot's opinion respecthig, 189. 

ciise respecttng, 190. 

as to windows of manufactories, ib. ' ■^' 

a decree of Lord Hardwicke cooeeniiiig»- IM. 

Lord Cokeys opinion on, 195. 

rule of law respecting, ib. . r- .» ,., 

LIVINGS, v^j^ '? 

profits of, may be sequestejred to pay for dilapidations^ 7. ^ ^ 

if long vacant, an allowance to be jnme for repairs, i4t 
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LONDON, CITY of, 
^rnu of leases of, 97. 
eostoms as to obstruction of %hts, 180, 185»i19?m 

LONG LEASES, ; 

said to be often the canties of ecclesiastloAl dilapidatibiis, 36. 

LYNDEWODE. 

on ecclesiastical dilapidations, 6, 23. 

MACDONALD, Sir ARCHIBALD. 
.... bjs opinion a« to ancient tights, 191, 193; 

HACHINERY, &c. 

in general considered as tenants' fixtures, 170. 

MAGDALEN COLLEGE, OXFORD. 

sanrev of dilapidations for, 76, and A^eiuitx, No. XXVI. 
and the executors of Dr. Hntohinson, 77. 

MAINS, Sir ANTHONY. 
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MANSE, OR PARSONAGE-HOUSE, . » u- 

if dilapidated, and not repaired after notice, seqaestratioQ nay 90 w* 
tawed, 29. 

MANSFIELD, Lord, / ! ■- 

hia opinion on repairing covenantl^, 88, 92. " ^ • jj ^ - ' 

hb opinion as to things erected and 6xed for the benefit of ttim/ 144.^ 
as to flcqessorial buildings* &c., 153. 
* of ancient lights, 180, 184. 

on party-walls, 223, 230. . y i^^ \ 

on the law of waste, 244. 

MANSFIELD, Chief Justice, Sir JAMES, 
on party-walls, 216, 218. 
on permissive waste, 256, et seq, 261. 

MAirfslON HOUSE, 

of the benefice, 44. 
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MARBLE CHIMNEY-PIECES, 
' when they may be removed, 173. 

MARLBRID6E, Statute op, 
against waste, 263, 269. 

MASTERS, 

liable for dami^ done by fire by servants, 204. ^' - < ! :« M - >' >r4 
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MAYOR OP LONDON, 

answer of, concerning customs of the city of London as to aneifeiit' l^ii^' 






MEASURING book; ^s . ^it JOaiBWO 

manner of taking accounts of dilapidations in^ 199,, aQd,Aj>p. Hf.'i^jnlx. 

MESSUAGE, ANCIENT. •. :• >^'<'Hv. 

privileges of, as to lights, 106, 187. ,..-•/ 

MINGAY, Mr. ,,.;■--■,.-. /•.; •;. 



on partjr-walls, and the J^uUdiu^Act^ >295, 
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MONEY, 

received for ecclesiastical dilapidations, under Oilberfs Acty how to be 

applied, 13, aod A]^pmidiXf No. Y II, 
recovered for ecclesiastical dilapidations, mast be expended. wttIiiii't#A 

jears, on pain of forfeiting double as mach» 27. 

MORTGAGE, - ' ,.r 

of a brewhouse, 130, \V.^. 

MORTGAGEE, ..,!/• •/ 

committing dilapidations, bow to be prevented,- 168. 
is not bound to expend monej on tbe place mortgaged, except in necessanr 
repairs, 103. ? .' M «? (> 

in possession, how far obliged to repair^ 104. • •> m 

MOVEABLE FIXTURES, 171. . . - v 

NATURE 

of injunctions against premeditated dilapidations, 159. .>*,,., 

NAVE ir?, -vjr.fr 

of the church, to be repaired by the parishioners, by otsioni ottljp^ W*- 
NECESSARY REPAIRS, 81. 106. •• « • p \?M^r 

NEGiiEcrr. ... •-■■'=■ ■- 

of repairing churches, Ac, 4. . m * 

of repairs to ecclesiastical buildings, how to be punished, 19# ;<'-'. 
of repair, an action on the case will lie for, 157. > : >. 

NON-SUBS IDENTS* . -i .. 

to be compelled by their Bishops to keep their houses in vepaiVf 10. 
mostiy dilapidators, 22. 

NOTICE, 

to repair, when unnecessary, 86. 

form of, 102. 

no waiver of forfeiture, ib. ..: fp. 

under express coYcnants, 199, and Afpeiufiiff, No4XZX|^:ti 

during continuance of lease, 199, and Appendix^ Ko« y^i^ IJ^ . 
general, to repair, form of, 199, and Appendix, No. XXXItt. ' 

NUISANCE, 

is not abated by payment of damages alone, 198. 
an assispee may be proceeded against for, 197. 
to buildings. Lord Coke's opinion concerning, 273. 
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OBSTRUCTION 

of ancient lights, 178. — See Ughit. • * 

OCCUPIERS, 

^., of tenements, bound to repair them, 112. j . 

of archdeacons, power of, as to ecclesiastical dilapidatiopsp lA*./ ) ^, f ^, 

ONI^LQW, SBIUB4NT, . i ,,rr. 

im 06 Bdilding Act, ind party-walls, 235. 

ORDINARY, ■ \::'^ ,,, 

duties of, as to dilapidated or ruinous ecclesiastical buflaiags, ISC 

ORIGIN ALLEA8EH0LDER, 

iiound to the ground-landlord for d3apidatfams« 103. 



OBNAMENTAL TIMBER. - -. s- ^i V> HA4 

nay not be cot down, 166. . -k. <-.',■„■ i-A vi/i o.^tuH 

OTHDBONUS, Cardinai, . ,. ..,: ,.; .^ ^ ni;* 

his iDJanctions to lushopA to prevont d|layi4i>ti<|ni» . }9^: iw i( fw)k> r ,: 

against ecclesiastical dflapidations. Id. '• >'7VA<I 

his legatine constitutions, some account of. 19. n. («)• *'"':. 

M dilapidations, 24. ^^ ^ " "" * "' "* 

OUT-HOUSES, -'/i-n^q 

notraiiovabley if fixed in the ground, 150. 
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0YIN6DEANE, in Sussex, , ^ *...'t 

rector of, sequestered for dilapidations, 479 and itppeiiitM^ I^^XVl^u ^' 

OWNERS, 






how to be reimbursed expense of building party- waUs, 2^ . .:^<..nft# 
of improved rents, liable to expense of rebuilding party- walls,^D^,| ^ ^ ., 
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RftOBHAM, 

Gommissiott to Dean of, to inspect dilapidations, 46, AvpMm^ 'N%y, XYIII. 
PALACE, EPISCOPAL, .-/.lit I I ^i f « t hlM 

defects of, how to be remedied, 46, and Amtidixt No; XV. *^' " '^' 

PANDECTS OF JUSTINIAN, * ' '**' -^^Z-^' *^*^ 

astoparty-walls, «ll,n.(if). . ..r^v^v* ■ . .u r.|. -vJi ot 

PARISH CHAPEL, ' ' MM / T J lOM 

repair of, sufficient to exempt from repairs of ihe pirHsh dfattt^'^, %^? and 

A/jfMMtfar, N0.XIIL » " / .*'• iA;f/:ii<niM 

PARISHES, UNITED. ^ vr U / t ?f <(Ml 

parishioners to repair the nave of the church, and the parson the^dhdned, 
empowered to judge of order and decency as to the repi|^ of<t|l^*^|^p^lf^ 

..lb. 
«acli bound to repair dilapidations of Aeir diurches, 4^^ z 

PARUAMENTARY RESOLUTIONS , . ;.^ r/ r: 

on ecclesiastbal dilapidations, 60. ^ j , ,.r . iio.u.n 

PAROCHIAL VISITATIONS, ;» j}{:ii(M 

by archdeacons, recommended by Bishop Gibsofv m^ • rtiwmig ;.figipfpl{ 

dilapidations, 20. ., ,; , .^ ^; ^f. 

to inspect ecclesiastical dilapid^on^^ 44U, . j] ^yyr.yj jjcc 

PARSONAGE-HOUSES, . : t ij diioitib 

when dilapidated, how to be repaired or rebuilt, i^ . <}/(■> /ITr\V>5i<^ 
in certain cases, to be repaired by curates, 16. ^. v. joU/>biojtfib 
where there is none, a licence for non-residence may be ohtiunea, JjL, 
ordered to be repaired, whei> neeessarj, 25. • '7 J 

PARSONS ■"'■' '''•'■•'■'■'■*-''•'■"■«•'•• *•• ci^M.a^^oivino 

^Ato^S*^ «P'-'.<^»»«eV*y -to-, of EnjUjad, ^ l^^U^^jS^^m 

who diimage parCywaUs, liable to4eeflalrl^ 29L ; , . , ,^ ,,^,. ^ ^^^ 

PARTY-W^LL8«.#M^:.21U .•■ ■ -' ^ * , ' ^ -• » ''i':^-. -noil 

Best, C. J., his opinloli oUt 21?* .. ^ '^ * ^•-'t V 

lessees at rack-rent liable to expense of rebuilding, 216. '// r i^rjiQ^jf/'^f 
defective, ownMTof^tefMVfid fiNdti^lkdrlo^^ ^ 
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ft K » B n. 

PAHTY-WALLS'-eojUmicec^ ' ^ /, J >:;!/[ ; r'.ao 

&ddwiD» Mr. bis opinion on, 837* ^- '^ r--^ 

Lord Mansfield and other Jndges' opinions on party-walls^ 2^^ fffl^f 2S7« 

230.231,234,296,338. . ^ .^ir 

Judge Ashhnrst's opinion ott,'229. 

PATENT, LETTERS. 

form of, for rebuilding a dilapidated church, 47, and Appai^^^ Jg^. ^XV. 

PECULIARS, CouKT op, 62. - V>rv *, . ; ^ 

PENAL LAWS, ' ■ ' rnnn u-a 

against dilapidations, 16, 82. . ,^ , . 

againi^t waste, 273. 

PEKMtSSIVE WASTE, " ' *\ 

nature of, 240. < i|^. . ..' 

rarious casetr of, 257, 260, 261. • ' ' *''^ 

PETITldN, '*''* '" 

of a rector, to make sundry alterations in his rectory-house, 41,- WtiUpfL 
; /• ' . N^. XXIIL 



PHILIP LE BEL, Kino of France, ,* '/.^ v^ <^ 

laws of, against waste, 252. ■ '■ -t. 

PLUMER, Sir THOMAS, Vice Chancellor, - r 

on the doctrine of waste, 251. 

POLLEXFEN, Lord Chief Justice, Sir HENRY, /, ^; ,^ ^ 

on A canaa of .ecclesiastical dilapidations, 10« 

PREBENDAL DILAPIDATION, 61. 

PftEBEND ARIES, ,,....; 

* ">.-liaUe to expense of dilapidations, 36, and AppmuUxt No* XL 

PREDECESSOR, . 

of incambent, leaving dilapidations, bow to proceed, 46, and Aaptudix^ 
N0.XVIIL ^"^^ 

PREMEDITATED DILAPIDATIONS, . ' ^ *5* ' '' 

reined J against, 169, 162. 

PREROGATIVE COURT, 52. 

PKIDEAITX, ARtTHUVACOK, 

as to repairs of nave and dbancel, 30. 

PRINCIPAL and its ACCESSORY, ' 

difference between, 120. ' ' < '•*. i 

PRIVATE CHAPELS, . .. ; a...% 
dilapidations of, 56. 

PROFITS, ; 

of livings, may be seqnestered to pigr for dilapidations, 71 

to TtslramlidbQM, ^..from bomnitting dilmpidatioas, will ue in t||^t.V9fUrta, 

of eommonUw, 3, and Ajwwiirfir, H^.IV. ., \ 

of a snit for ecclesiutical tdAkplual6iMi» 10, and AnpmiHx, No.Tt. ''^ 
from courts temporal, powers of, as to ecclesiastieai dihp idndobs, 4^ • > ' * 
of Edward L against ecclesiastical dilapidAfiona, 48. '*.■-. ,'t^ 

PROPORTIONS,- »- :: I 

Sf pfftiite W fivingt seqneslardft fbr V«A^ 
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i N D & X. 

PROVINCIAL CONSTITUTIONS, » * ,^ ^^ ^s. t lyi 

eDJoin visitations, and surreys of the state of npair of .^eotlesiastiitUmild* 

ings. 18. . . t . I 

against dilapidationa^ 28. 

PROVISIONS, » 

against ecclesiastical dilapidations, 25. • '.^.t /.Hi 

PULLING DOWN, 

aboQse, and building a larger, punishable by law, 158. > t •} 

PUNISHMENT. 
for waste, 254. 

RABY CASTLE, , 

prevented from being.puUed down by Lord Bernard, 105. 

RAYJMOND, Lord Chief Justice, 

bis opinion as to obstructing ancient ligbts, 197. 4« • »yi 

REAL ACTION of WASTE, . ' 

fallen into disuse, 255. 

RECORDER of LONDON, 

as to customs of tbe city regarding ancient ligbts, 182. 

RECTOR, 

sequestered for dilapidations, 47, and Appendix, No* XXI. 

petitions for leave to make alterations in rectory-bouse, ib. App» No«XX(IIb 

REcrroRs, 

enjoined to repair tbeir rectory-bouses, 25. 

entitled to botes for repairing buildings belonging to the paraoaage, T9. 

RE-INSTATEMENTS, 

definition of, 81. 

wherein tbey differ from dilapidations, ib. 

under express covenants, 199, and Appendix, No. XXXI. 

REMAINDER-MAN, 

his remedy against tenant for life, for dilapidations, 103. 

REMEDIES, 

against fraudulent deeds to defeat successors of dilapidations, 7. 
against ecclesiastical dilapidators, 20. 
examples of, for ecclesiastical dilapidations, 45* 
for negligently damaging by fire, 210. 

REPAIRS, 

Archdeacon Prideaux, on repairs of nave and chancel, 30. 

of a parish obapel, sufficient to exempt from repair of a parish chvrch, 43, 

and Appendix, No. XIII. 
two sorts of, 81, 105. 
wherein tbey differ from dilapidations, 81. 
a specific performance ; dilapidation a compensation, 84. 
- BOtieo'oF, during continuance of lease, 199, and AwpeiuKc. Ko. XXXIi ' - 
vnder express covenants, 190, and AppemUx, Net XXXI. • 
of houses. Lord Tenterden's ojnnion concerning, 278. 

REPAIRING, 

the chftnoel, is a jdischarge from contributing to the repairs of the ehnrch,^ 
34, 42, and Appendix, No, XII. 
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I N D B K. 

REPAIRING— coiUtiiii«2. ' V 

/> ^.aMt^hoUdiiigleAtea^ M, 88, 07. 

coveuants, breaches of» 89. 

oolj, io a boilcliog lease, a breach of corenaot, M. 

leases, under the City of LondoD, 95* .. . * ? 

REVERSIONER, 

may bring an action for obstraction of lights, 197. ) / : T ' \ 

REVIEW. . ,: 

commission of, 53. * * ^ i r * * ^ 

REYNOLDS, Archbishop, 

injunctions to archdeacons to prevent dilapidations, 18, n. ( d\ 

ROCHESTER, 

the episcopal palace, licence to take down and «rebiiild, 4(1, attd Affpendix, 

No. XVI. ■ •*•' ".-• 'V-.r 

ROMAN LAW, ' '^ ' 

as to adjunction, 122. '■ . ?.;: 

as to obstruction of lights, 179. 

as to fire, 200. 

on party walls, 211. 

ROOKE, JuDGB, 

on party walls, 219, 82i. 

ROUTtI, Rbv. Dr. 

permission to cut timber for repairs of ecclesiastical dilapidations^ .A/W^ikfui^ 
p. liii, n. (a). 

ROYAL INJUNCTIONS, 

against ecclesiastical dilapidations, 31. , . , 

RURAL HRANS, n: : ' 

enjoined to report ecclesiastical dilapidations, 4^ : •? J 

8ANCROFT, Archbishop, / , . - 

sospenfis the Bishop of Lichfield and Coventry for committing, waste and 
suffering dilapidations, and sequesters his profits to re-instate tticm,, 40, 

SANDS, Dr. 

case of, as to ecclesiastical dilapidations, 3G, and Appetutis, No. XI. 
case of prebcndal dilapidations, 01. 

SAXON LAWS, 

as to setting fire to houses, <Src. 203. 

SCHEDULES, 

ojT specifications of buildings necessary for surveys of eccIesJMtical dilapi« 
dations, 05, 109, and Appetulix^ No. XXX, 

SEATS IN CHURCHES, ; 

who to be repaired by, 01. ' 'i. t .. 

SECOND NOTICE^ [No^XXX. 

of dilapidations, whem the tffsl has. been iiegloeled» 100» mA Appmdix, 

SEQUESTRATION, 

may issue for the repairs of ecclesiastical dilapidations, 20. 
. will lie for dtUpidatious of the ohaaeel^ and ako for the uanae or par- 
sonage-house, 20. 



. 4 



INDEX. 

SEQUESTRATION— conemtceci. 

of the goods of a deceased rector who had left dUUpidatioiii* 47» «Qd Ap- 
pendix, No. XX. 

of the profits of a UviDg, for dilapidations oomnitted by the rector, still 
liviDg, 47, and Appendix, No, XXI. 

for dilapidations having been relaxed, and made again for neglect of rep^j^s, 
47, and Appendix, No. XXII. 

of a bishop*B property, to pay for his dilapidations, 40. 

a mode of reparation, dilapidations by, 64. 

of tithes and fmit may be made, to pay for re-instatement of eeclesHwtical 
dilapidations, ib. 

may be appealed against, 65. 

SHEPHERD, Serjeant, 
on party walls, lil7, 220. 

SHREWSBURY, Countess op, [116, 208, ei geq. 

her case, as to liability of tenants at will to re-instate damage done by fire, 
a case of permissive waste, 267. 

SPECIFICATION, 

of the buildings on an ecclesiastical estate required, 70. 
of an ecclesiastical sarvey, instructions how to draw, 73. 

SPIRITUAL ADMONITIONS, 

against ecclesiastical dilapidations, 16. 

SPIRITUAL COURTS, 

has cognizance of ecclesiastical (Hlapidations, 4. 
suits for dilapidations may be laid in, 8. 

SPIRITUAL DIGNITIES, 

to be kept free from dilapidations and waste, S4l 

SPIRITUAL SUIT, 

King's prohibition will not always lie, 16. < 

STATUTE, 

of King James I, against ecclesiastical dilapidations, 22. 

of Queen Elizabeth, against long leases, as being often the occaaion of ecclc* 

siastical dilapidations, 36. 
for avoiding dilapidations, 38, n. (e). 
of the Cathedral of !Ely, as to prebendal dilapidations, Gi, 
law, as to fire, supersedes the common law, 205. ' 

of Gloucester, by making tenants for life liable to ditapidatieM wittibut any 

exception, renders them liable fordeslrnrJion bvtirc; t80l>. ♦•• 
of Gloucester, against waste, 209, 280, 285, 280, '274. 
ancient, against waste, 24B. 

of Marlbridge, against waste, 253, 254, 280. ' • 

of Westminster, concerning waste, 282. 

STILLS, 

rule of law as to, 178. - ; '• 

STOVES, 

set in brick-work, may be removed, 177. > > / 

STRATFORD, Archbishop, 

on sequestration for ecclesiastical dilapidations, 85. , . < 

STREET, 

houses next to, entitled to the privilege of ancient HMssauagC) IMw' 
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I N S B X. 

SUBDIVISIONS, ' 

'of dHapiflatioQs, 80. 

SUCCESSORS TO UVINGS, 

defended against dilapidations, 4/ 

their remedies for, 68. 

srtriTs, 

for dilapidations, may be had in the Spiritoal Courts 8, 49. 

for ecclesiastical dilapidations, to be tried in the Ecclesiastical Courts, 40, 51. 

SURVEYS, 

of dilapidations, state of repairs to the churches, house, and other eccle- 
siastical edifices of a diocese, to be made on the infftallalioa of a 
bishop, 17. 
or terriers of ecclesiastical estates necessary, 65. 
of dilapidations, prevented by tenants, how panhhable, 197. 
ecclesiastical, witnesses necessary thereto, 17. I r i • 

how to make, 73. . -. -^ 

example of, 76, and Appemtix. No. XXVI. - < 

SURVEYING, 

dilapidations, ^o. modes of, 82. , , * . * i 

SURVEYORS, 

duty, when employed to survey dilapidations, &c. 8. . . ; i 

or architects mailing erroneous estimates, 15. 

ecclesiastical, authority of, 65. 

affidavit, report and estimate of waste, 271. 

TEMPORAL COURTS, 

powers of, as to ecclesiastical dilapidations, 9. 

TEMPORARY and ESTATE BUILDINGS, 
difference between, 143. 

TENANTS, .^ ■ ^ 

having a right to remove any thing from an estate, must do it fduriQg his 

lease, 130, 
who build for trade and manufacture, encouraged by law, 144. 
may not alter their landlord's tenements without leave, 157. 
for life, without impeachment for waste, may not commit dilApidatiotts, 164* 
for years, may not remove accessorial buildingSt 169* 
fixtures, 171. 

preventing surveys of state of repairs, how punuhable, 197. 
at will, how iisr liable to re-instate damage by fire, .298. 
dilapidating houses, and then felling trees to repair, without leatOi b doublo 

waste, 248. 
for short terms, liable to wastes 272^ 

TENANTS FOR LIFE, 

obliged to keep tenements in repair, 104. 

TENANTS IN AGRICULTURE, 
caution to, as to building, 121. 

TENANTS IN COMMON, 

not agreeing, 57, . ,u . 

TENTERDEN, Lord, 

his opinion as to the removal of virandahs &c., 170. 
his opinion at to fixtures^ 176. 

[K2] 
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1 N; P, E 35. 

TERMS. 

of the City of London leases, 97. 

TERiilERS OR SURVEYS, 

of ecolesiasUcal estates, necessary, 65. 

f ilOJMLAS'g COKB, .. 

referred to, as to waste^ dilafudations, &c. 61, 242, 972. 
concerning nuisance to bnildings, 273. 
on covenanta of leases, 275. 

TIMBER, i ' y 

may be cut down for repairs of ecclesiastical dilapidations, birt Ael for torn- 

mon porposes, 77. ' - - ' / 

TnilES AND FRUIT, [64. 

may be sequestered to pay for re-instatements of eccle«iaatical .djUpylatj^yiL 

TOMLINS. SirE.T. 

on injunctions for waste, by alteration, couTersipn, &c. 158. . ^ ,# 

TRADE BUILDINGS, ^ .. 

distinction between, and estate buildings, 86, n. (c), 149. ' ' 

in reference to agricultural building, as to power of removing them, ti6. 

TREES, 

in church-yards, may not be felled even for the repairs of the ohurah or 

chancel, without the consent of the parson, 78. 
when they may be disannexed from the land, 146. 
when ma/, and when may not be cut down, IQSw 

TRUSTEES, 

of estates, bound to protect the inheritance from waste, 21% 

TWENTY YEARS 

enjoyment of windows gives a right, 180, 190. 

UNDER-LESSEES, 

may t>e prevented from committing dilapidations by the ground-fandlord*, 162. 

UNDER-TENANTS, 

how far liable to dilapidations, 86. 

UNITED-PARISHES, 

both bound to repair dilapidations of their chur<ihes, 40. 

USUFRUCTUARY, 

how far bound to repair, 122« ■ • 

UTENSILS, 

in trade, 176. 

of a brew-house, how they go with the buOdinf, 14S. ' 

VAUGHAN, Baron, 

on a case of permissive waste, 260. 

VENTRIS, Sir PEYTON, 

on a cause of ecclesiastical dilapidations, 10. 

■ • 

VICARIAL DILAPIDATIONS, 63.— See XKfapWcUiajw. r 



VIEWS, 

over a neighbour's preperty, m» 
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I N D E X. 

VIRANDAHS. 

how far removeable, 108, 
law concerning, IG9. 

VISITATIONS, (18. 

of bishops, archdeacons, &c. to prevent dilapidations of Uie hougies, iBOJoined, 
parochial, by archdeacons, recommended by Bishop Gibsoii as a i*6bedy 

against ecclesiastical dilapidations, 2tf. 
general, by archdeacons, to inspect dilapidations, 43^ 

VITRUVIUS, = 

on party- walls, 211, d.(c). 

VOLATILE ESTATES, 

what, 172. tii I 

VOLUNTARY tTAStE, 

natare of, 240. 

WAINSCOT, 58.— See Dilapidations. . • /i 

WASTE, 

not to be permitted or committed in spiriiaal digmtiea» 34. 

lessees for lives ponishable for, 39. 

a bishop inhibited from committing, 50. 

the archbishop of Dublhi fined for, 51. 

in Henry Tth's reign, 110. 

on waste, 239, et seq, 240. 

Blackstone on, 239, 253, 263 to 205. 

Lord Coke's opinion on, 239, 205. 

two kinds of, 240. 

analysis of the law respecting, 241. ■■ { < ■ / i 

if by the act of God, not punishable, 246. 

building a new house, ib. 

burning houses, ib. :-> -l J f '. .' 

in actions of, the thing wasted ia recovered aa weU as damages,24f|.'"( < 

Lord Eidon's opinion on, 248. 

double, ib. 

ancient statutes respecting, ib. 

impeachment of, what? 249. ' 

without impeachment of» deBnition of, 250. 

who liable to punishment for committing, 253. 

statute of Marlbridge, against, ib. ' - 

permissive, a case of, 257. 

writs of, 262. 

statute of Westminster, against, ib. 

modes of redress for, 266. 

threatened, how to prevent, 268. 

injunction to prevent, 270. 

tenants for short terms liable to, 272. 

trustees, &c. boond to protect the inheritance from, ib. 

penal law against, 273. 
See Dilapidations, 

WESTMINSTER, the Abbot ot, ' ^ 

deprived, for waste, 51. 

WILLIAMS, Mr., Editor of Saundsm'iS Rworts, 
on permimye waste^ 261, 



I \ D E X. 

WILMOT. Chief Justice. 

his opiDion as to anci«Dt lights, 109. 

WINDOW-BLINDS, &c. 176.— Seo Fix/iire«. 

WINDOW-GLASS. 

generallj parcel of the freehold » 178. 

WINDOWS.— See Lighti. 

WINDOWS OF MANUFACTORIES, 

law relating to, 190. 

WITNESSES, 

two, to ecclesiastical surveys, necessary, 17. 

WOOD, Dr. Bishop of Lichfield and Coventry, in 1087, 

suspended for comoiittipg waste and suffering dilapiihtions to his episcopal 
palace and other ecclesiastical buildings, 49. 

WOOD, Baron, 

on party-walls, 227, 230. 

WORKMEN, &c. 

making erroneous estimates, 18. 

WRIT of CONSULTATION, 

as to ecclesiastical dilapidations, 9, and Appendix, No. V. 

WRITS OF WASTE, 
what, 253, 255. 
still necessary, 256. 
power of, 262.271, n. (c). 

WYKEHAM, William of, 

sues Bishop Edendon for dilapidations, 49. 

YEARLY TENANT, 

bonnd to tenantablo repairs only. 105. 



the end. 



SAMUEL BROOKE, 

35» PATERIIOfTBR-ROW, LONDOIf* 



